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It couldn't chip all the orders that wore booked, as 
we w'll show you also, all orders that were received, 
and that's what was meant by booking orders, receiving an 
order and forwarding it to California, that's an order 
booked, all orders that were received were then passed 
or. to their factor for credit approval, because as In 
most businesses of this type of this sl/e, good3 are 
manufactured only through dollars produced by factors 
and other financing agencies who advance money on the 
strength and ultimate credit worthiness of the ultimate 
customer; and any order that was received had to be approved 
by the factor before It was processed. 

And we will show you that throughout the whole 
relationship, orders were passed on to the factors and 
were disapproved ar.d they were never shipped. Yes, a 
million and a half dollars of orders were booked but that 
means nothing. We will show you from commission statements 
originating In May, 1971* arid continuing through April, 

1972, that the money, the only money that the plaintiff 
ever got paid from the dcfer.d’nt was a commission based 
on orders actually shipped In that month. 

Ar.d so if that Is the fact, that more orders 
were booked, 4 l ’s totally, Imnrteri.nl and of no consequence. 

w'll a’-so show you from a pr1nclp.nl of the 
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naloa of approximately $70,000 with commissions due of 
approximately $3,000, which were paid. 

We will further admit and we did admit, we 

m 

lold Mr. otrocsbcrg in the court this morning, that when 
Mr. Savitsky wan prepared to come to New York lost Thurs¬ 
day night, he went through dead files,and he found another 
commission statement, not In his writing. In the handwriting 
of this former bookkeeper who will be a witness. Indicating 
that rales for the month were not $70,000 but $200,000. 

We will show you, we concede that the plaintiff wa 3 en¬ 
titled to additional commlssior.3 for the month of May, 

19 ^ 2 , in the sum of $6, (MO and we concede it, so there is 
no argument there. 

We will show you also though, through the testi¬ 
mony of plaintiff's former principal, the man who left 

t.hc plaintiff to go to work for the defendant, that In 

. 

toy, 1972, orders were booked by this gentleman working 
directly for the defendant which were shipped In June and 
July, and I say to you ladles and gentlemen of the Juf*y, 
hold Mr. Strosoberg to his word, put him to his proof. 

lu 1 : not sufficient that an order was shipped 
in June or July or May, for that matter, of 1972, to 
^r.t’tle the plaintiff- to a commission on that order. 

I* rem the day followin' their termination of employment by 
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Q And if you sold goods in February, when would 
that he delivered? 

• r March, if it*a sunnier again March into April 
hut you might try to get an extension of say, Instead of 
April iOtn you might say April 25 th, to that effect. 

C After that conversation in April of 1971, 

did M.J.R. start to sell goods on behalf of Dana Hall? 

A Yes, 3ir. 

C V/hat kind of records did you keep of the goods 
you sold? 

A We had — well, we have an order, when we re¬ 
ceived ar. order from a customer, we would have a three 
by five index card, arid on the card would be the name of 
the account, the address and the city and state. Then 
we would put down the date, the styles that they would buy 
srd amount of styles, per style, you know, that they 
bought. 

Then this was kept in a little file so we have 
our account file. ~ 

Then on top of that wo kept a daily booking 
sheet ‘.o f! -;..re out how much we did. 

Now, whoever was on the road would send a copy 
oT their orders to S*»w York also to be put on that index 
card in order to have a re cor’d of the accounts that we sold. 
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Fro.-n May of 1971 through December of 1971 at 
oho cr.ci of each month, or sometime during the course of 
too following month, you would receive a statement with 
respect to what had beer; chipped and commissions due to 
you. l-j that correct? 

A Right. Wo would get that on the 10th of the 
following month, if the month ended April that means Kay 
10th we would get a statement. 

C And although your agreement was for you to \ 
get a commission on seventy-five percent of the orders, 
the commission statements showed what was shipped. Is 
that correct? m 

A Right, 3lr. 

* And from hay through December of '71, you 
received all monies that were due to you, 13 that correct? 

* "■’„ r ; nht ;; lr - • J 

^I.. : »-.t this time could you mark 

these documents which ore entitled Commission Statements 
for the month3 cf Fay through December of 1971 with . 
various document:- as 3 plaintiff's exhibit. 

(FxClnt.il f's Exhibit h marked for Identification. 

i,' And, sir, are tho:e the various Commission 

Statements and the back-up‘information that you received 
during that period? / 
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Yrc, sir. 


And you were paid during that period? 


Right, r 1 r. 


What was due you, Ir that correct? 


Right, sir. 


Mi. UTHAUCBEriG: I offer those documents In. 


Mi. lESvJLrSR: I object,your Honor, since the 


A'itnrr.c testifies that he was paid all that was due for 


that period, T don't see what they are doing In this case. 


THE COURT: What is the purpose of it, Mr. 


otran berg? 


MR. oTRASilBERG: Just for continuity, your 


Honor. I will withdraw the offer. 


THE COURT: All right. 


Now you told us about some records that you 


kept, and since -- .dr, in December of 1971 you had a 


conversation with Mr. davit sky. Is tnat correct? 


Yes, sir. 


Where did that conversation take place? «. 


_» Mr. oav'tSKy had come Into .’Jew York to 


Mgn a lease for a new showroom at 1400 Broadway, and then 


when he camp back to our 1375 Broadway showroom, we had 


r. conversation there. 


Ami war tl. r> re a discussion with reference to a 
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now comm Ira fori arrangement at that time? 

A '***• s 1 r » toause of the fact that hr. Savitsky 
was going to pay the rent and pay the telephone, M.J.B. 
offered to pay --to take back one percent, to give him 
one percent of our original eight percent commission 
down to seven to off: ot the expenses of the showroom 
and the telephone. 


Q /'nd did you also agree to reduce the other 
commission to three and a half percent? 

A Yes, sir. 


c 1 show y°u these pages marked -- this batch of 
clipped-together pages. Could you mark that? 

(Plaintiff's Exhibit 5 marked for identification. 

Q I show you Plaintiff's Exhibit 5 for identifica¬ 
tion, and I ask you if you can tell us what these are, 

■f y* 

U0 J A • 

A Those are the booking records that we k"pt to 
sec what we had done every day and Into the week and so on, 
and then by the month. 

Wexxj they made In the regular course of business? 

A Y^s, dally. 

Q And those were the records kept by K.J.B. of 
the sales and bookings that It had in addition to these 
little card"? 
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2 

!\ . Right, right, sir- 


3 

Q you have those little card3, by the way? 


4 

A No, sir. 


5 

MR. STRASSBERG: I offer those sheets. 


6 

Plaintiff's Exhibit 5 for Identification, In evidence. 


7 

MR. TEiiSLER: Your Honor, I ani going to object 


8 

to this or. many grounds. Number one, there has been no 


9 

foundation os to the manner In which they were made, as 


10 

to the person who made them, as to their custody, et cetera. 


11 . 

Number two, since the witness Is testifying 


12 

that he was paid commissions In 1971 -- 


13 

MR. STitASSBEP.G: These are commencing '72. 


14 

HR. TES3LKR: Just a minute, Mr. Strassberg -- 


15 

that he was paid commissions in 1971 on the amount of 


16 

order'- chipped, and these statements start In 1972 , un¬ 


17 

less there was a different arrangement in 1972 , 1 don't 


18 

sec w! at relevance the amount of orders booked has to 

\ 

19 

this case. 


20 

MR. STRASSBERG: Your Honor, the testimony«. 


21 

by the plaintiff at this point solely is that these were 

■ 1 

22 

records kept In the regular course of business. J am 

- 

23 

going to ask him. He has Identified these as records kept 


24 

by the corporation In its regular course of business of 


25 

order.: booked. I am rolr.g to ask him about the arrangement 
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2 

of December '71 with reference to this matter. 


3 

THE COURT: Well, one of the grounds of objection 


4 

1 c the t there has been no testimony yet as to by whom these 


5 

records were kept and their custody and so forth. I 


6 

think you might examine further on that before I rule 


7 

on the objection. 


8 

MR. STRASSBKRG: All right. 


9 

C Who were these records. Plaintiff's Exhibit 5 


10 

for identification, kept by, sir? 


11 • 

A Myself, Mel Kleeman or Jerry Kate. 


12 

^ Were they kept in the office of the plaintiff 


13 

corpv.rction - at all times? 


14 

A Yes, sir. 


15 

Q Do you recognise the handwritings on these 


16 

pages? 


17 

A Ye 3 , cir. 


18 

C Were they the handwritings of the persons 


19 

you Identified? 


20 

A Definitely. Definitely 


21 

£•• Were they all officers of the corporation at 


22 

this rime? 


23 

A Yes, sir. 


24 

MR. GTRA.'JoBERO: I renew my offer, your Honor. 


25 

THE COURT: Who ixi did the people that made the 
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ni.tr ;n : on those sheets got the- 1 nformation? 

A vl n would have again let's soy wo received 
orders for that particular day and we would total them 
up and on here It would have the date, now It was usually 
whore Wei -- Mr. Klccman and myself would be on the road 
or In 1373 showroom and we would hove the figures ar.d then 
the moo Broadway showroom figures, and we would just 
keep adding them up for that particular day and then at 
the end of the week wo added those up, 3 ir. 

So the figures would come off the orders dollar- 

wise. 


THIS COURT: Did you keep copies cf the orders 

themselves? 

TKS WITNESS: No, sir, we kept the account file 
cards because this was our dollar record and that was the 
account cards that gives us the styles and when they 
bought it. and when It was shipped ar.d so or;. 

THE COURT: Where were these records kept? 

THE WITNESS: These were kept In our office** 

In 1373 Broadway. 

TKS COURT: Right up to the present? 

THE 'WITNESS: Right up to the time, right, sir. 
THE COURT: All Hght, they may be received. 

MR* TE3SI„K !> : Your Honor, T don't know If the 
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Court ruled on the second ground of my objection. The 
witness I.'s testifying that he received commi :*sions In 
1971* 2 nd he got all the money that was due him in 1971* 
and teat those commissions -were paid on the basis of 
orders shipped. 

Unless the witness -- 

KR. STRAGCEERG: The witness testified that 
those commissions were on the basis of what he bookej. 

THE COURT: Let him finish the objection first. 

MR. TESGLER: I submit, your Honor, that un¬ 
less the witness testifies that In 1972 a different 
arrangement was entered into, and commissions were 
payable on a basis other than on the basis of orders 
shipped, then these records are totally irrelevant to 
this case. 


THE COURT: hy understanding, and correct me 
if I am wrong, hr. Etrassberg, is that the arrangement 
was that he was to be paid on the basis of orders shipped 
unless seventy-five percent of the orders booked was «. 
greater, in which case he would get the greater amount. 
Isn’t, that correct? 

MR. TEoSLER: That wasn't my understanding. 

MR. STRAESRERG: That was the original under¬ 
standing, your Honor, and I will clarify that by asking 
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him about the understanding of December of 1971. 

Q Dir, In December of 1971 did you have any 
discussion with Kr. Savitsky? 

A Yes, sir. 

Q Where did it take place? 

A At 1375 Broadway. 

Q Was there a discussion with reference to what 

your commission arrangement would be? 

A Yes. 


13 


sa id? 


Could you tell us what he said and what you 


We wore getting paid not on shipping but on 


order:- bookea, creait-approved orders booked, not shipping. 

Now he said, "You guys are really doing a lot! 
of business. I can't afford to continue this way, so 
from here on 1 n I am going to have to give you a draw 
•5Cal™t orders shipped," but up to December 31, 1971, 
v:c were getting paid on orders booked, credlt-approved 
order* booked only, no shipping on that at all, sir. * 

<■ Thereafter it was to be on orders shlppeo? 

*• Right, sir. 

Q Was there any discu33lon with reference to the 
percentage of orders to be shipped by him? 

A Yen, he ca'd that, things have really been pro- 
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gross’ng and ho In now tri good ’shape, he's got new 
machines going in, and so on., he will be able to ship 
nighty percent. 

He said to you that he would ship eighty per¬ 
cent of all orders that you booked? 

. ft Crodlt-npppi’oved, right, sir. 

< And those exhibits, tnose documents. Plaintiff's* 

Kxhifc ’ t 5 , those are records of orders that you booked 
for what period? 

A January, '72, up to the last week In April, 

72, but that does not include the orders for the -~ 

i* 1 R. TSoSLr.H: I object, your Honor, everything 
afoer April of 1972. 1 think the question was what do 

those sheets include, not what they don't include. 

THS COURT: Yes, that's right. What do the 
sheets include? 

THS WITNESS: January, '72, to April, '72, 

book T r’gs. 

0 Does It Include the entire month of April o-f 

1972? 

P ho, sir. 

Q What portion of the month is missing? 

A The last w-"ek of the month. 

Q Car. you eynleln why the records for the last 

SOUTHERN 0IS1 .ICT COURT REPORTERS. U.S. COURTHOUSE 
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/i 


week of Apr'l aren't there? 

A Cur former partner had decided to go to work 
exclusively for Mr. Savitsky, ana he would not give us 
the figure3. 

When you say your former partner, whom do you 

mean? 

A Mr. Xa tr. 

Q Mr. Jerry Katr? 

A Yea, sir. 

<<. There came a time when he went to work for 
Mr. Savitsky? 

A Yes, six'. 

Q In the New York showroom of Dana Hall? 

A Yes, sir. 

3 'When was that? 


i 


A The first week in May, sir. 

^ Were all those little account cards that you 
told us about when you took an order that you stapled the 

4 

order to, where were those account cards kept? « 

r There Is a misunderstanding. We didn't staple 
the order to it. Wo wrote -- on the three by five card 
was the name, the addi^ess again and city and state plus 
the date of the order and the completion date of that order 
plus tno styles that wore listed and how many per 3 tyle. 
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That wao- In a file box. They were three by five cards 
in a f ile box at the 1400 Broadway showroom. 

Q When was the lost time you ever caw that file 

box? 

A June, 1972. 

I 

0 June of 1972? 

A Right, air. 

0 And your agreement with Mr. fiSvltsky ended \ 

at the end of -- 

A Well, we -- well, April 30, 1972. 

3 M.J.P.. was no longer selling for him after , 

April 30th, Is that correct? 

A Right, sir. 

Q Can you tell us, what was the total amount of 
orders that you received for Dana Hall In January of 1972? 

MR. TECi'LKR: I object, your Honor. The wit¬ 
ness testified, again, that he was getting paid on orders 
shipped as a result of his conversation with Mr. Savitsky 
In January of 1972, and I think any testimony as to orders 
booked Is, therefore. Irrelevant. 

MR. STRASCBRRGs If It please the Court, In 

the defendant's opening statement, the defendant made a 
• ■ 

0 once:-Man to this co:rt to the effect that the defendant 
shipped sixty percent of all orders booked. Hi3 lawyer 
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ROt up and conceded that In his opening statement. 

I respectfully submit the question of how 
much war. booked now becon.es very relevant. 

THIS COURT: Well, let me ask you this: is there 
a.r.y way to find out what was actually shipped on the orders 
tnot were booked In January? 

MR. STRAooPKKO: The only ’way to find out is 
to have the order cards which were In the defendant's 
po~ ess ion and no longer exist. 

MR. TESSLER: Your Hunor, I think you just asked 
ir there any way to find out what was actually shipped 
Ir. January of 1972. 

THK COURT: I.'o, shipped on the orders that were 
booked January to April. 

MR. TESSLER: You mean what were the orders 
booked and what were shipped? 

Tiir. COURT: We know what the bookings were 
apparently but your point is that that doesn't Indicate 
what the shipments were and I am asking whether there * 4 s 
ar.y way in the records available to find out vfat was 
actus 11 y :: h 1 pped. 

MR. TE5SLER: Against orders booked, no, your 
Honor, thor*» Is not. 

THE COURT: Then T am going to permit this. 
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11 the best available evidence. Admittedly this Is 
the evidence of what wan actually shipped but It seems 
be that It In the closest we can get to It. 

M:<. TKCCLKR: There Is, your Honor, evidence 
an to what was actually shipped. There In r.o question 


/* 

not 

to 


about that. 


THIS COURT: I just got through asking. Is there 
any way to find out what wan actually shipped. 

Ml. TEGSLER: Yes, v.c have all of the shipping 
Invoices showing the orders shipped for each month, and 
that, your Honor, I submit Is the best evidence. 

THU COURT: How long will It take for that in¬ 
formation to be dug out of those voluminous records? 

MR. TESoLER: I have no idea, your Honor. 

MR. oTRACCRSRG: Your Honor, all during the 
c :ur:'e of the trial these very records wore examined and 
v.o were told they didn’t have these records, and as your 
Honor well knows, I produced a statement from defendant's 


attorney signed -- 

MR. TEwSLKh: Your Honor, 1 object to that 

s to terns lit. 

NR. oTRAoCBERO: I respectfully submit — 

MR. TSoSLEH: Not proper In front of a Jury. 
Kii. oT!tA:'..’MERG: I respectfully submit, your 
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Honor, that 1 nasmuch an I have a concossIon by counsel 
In hie opening statement to the jury that at least sixty 
percent of the orders were shipped, that my client's 
testimony with respect to the amount of orders taken 
becomes highly relevant. 

IKlu COURT: All right. I will permit It with 
the Instruction to the Jury that the amount of orders 
booked Is not the basis for computing the commissions. 

It is the amount of orders that are actually shipped on 
those bookings. That is agreed. Now, in allowing the 
evidence as to the bookings to be placed before you, I 
ern cautioning you not to bare any computation of damages 
ori the basi r ' of those bookings, but instead on the basis 
cf what you find the actual shipments to have been. 

There will fee testimony, apparently, that there 
was In effect an admission that sixty percent of the book- 
...gs were actually shipped, i.ew, the defendant may be able 
to show from the records that It has brought h re, that 
more or less than sixty percent were shipped. I'don't 
know. 

I*»R. .'j a'RAGoBEKG: /our Honor, there's been testi - 
mony by him that the defendant stated he was shipping -- 

Whot was the f?gure you raid? 

A gh ty r^eri t, sir. 
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1 h?t the di'foiidsrit'f lawyer conceded :;!xty 


Jo 


f«:R. TESoLSR: Your Honor, I object. 

o t The witness * testimony Is 

thet eighty percent were being shipped. 

J< ‘"* TEShLER: Your Honor, the defendant's 
lawyer didn't concede that. Mr. dtrassberg in his 
open'ag, as I am sure your Honor remembers, said that 
they booked a million and a half ar.d they only shipped 
sixty percent. I made or Intended to make no concession 
as to the amount of orders shipped against orders booked 
oecause x maintained In front of the jury and maintain in 
x root of your Honor that the amount of orders booked is 
absolutely immaterial. 

THE COURT: Well, the amount of orders booked 
Is material as a starting point for computing the amount 
snipped. If the only evidence that we have as to the 
amount shipped I? a percentage of the amount booked, then 
the jury, of course, will base its computations on that. 

If you have available documents which show 
that less than 31 xty percent or more than 3 l>:ty percent 
of the orders booked were actually shipped, then jdu will 
certainly have th« opportunity to Introduce that evidence 
before the trial ends. 
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NK. in.joLi'.K: Weil whot wc havo,your Honor, 
tn documents showing the amount of orders shipped which 
were generated from the plaintiff's efforts out not re- 
jated to the orders booked because as I made the point, 
your Honor, we just didn't feel that that was material 
to anything; but yes, we have evidence showing the 
amount of orders shipped for each of the months. 

KH. £TRASSBERG: The orders. 

THK COURT: I an. going to permit the evidence 
that shows the bookings to go to the Jury and you will 
have your opportunity to show that the shipments are an 
entirely different matter having ro relation whatever to 
the bookings. 

hR. TESSLEft: Thank you, your Honor. 

Q D<d you have a discussion with Hr. Savitsky In 
December with referei.ee to the percentage of orders being 
shipped? Would you repeat that? 

A Yes, sir. Hr. Savitsky said that things looked 
good now as far as he has additional machinery and piece 
good, railing and so on and he can deliver eighty percent. 

THE COURT: That was eighty percent of the 
credit-approved bookings, was it not? 

THE WITNESS: Right, sir. 

Can you te’l me, sir, what were the orders you 
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Orens. to In-Direct i jg 

obu’ried In January of 1972 total? 

MK * TEG/3JjRii; ^ ;r * e objection, your Honor. 

THK COURT: Same ruling. 

Pi 07,6l6. 

r rl nc rl ly what sea nor. wore those goods of? 

That would be the summer season ond the carry 
over of spring. 

Thh COURT: That Is In January, your bookings? 
THS WITNESS: Right, sir. Again -- 
THE COURT: All right. 

C In February how much did you book? 

A A little over *393,00C. 

V.hat season were the February orxiers for? 
Summer. 


Q 

A 


When were they to be shipped? 

A Probably March, April, into the i,«or part of 
April complete. 

And In torch, what goods were you taking orders 

for? 

A We were already Into charging the colors of 
summer Into fall and selling reorders on summer. 

Q In torch you were celling fall goods already? 

A Yes, the dnrJc colors. 

What was th * amount of the orders you took In 


SOUTHER* 01*1. ICT COURT REPORTERS. U.*. COURTHOUSE 
POLEV V'UARE, HEW YORK. *.V. CO T-4*»fl 



r ■* 


V 




>:xx 


1 

2 

3 

. 4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
13 

19 

20 
21 
22 

23 

24 

25 


fc-3 r 


2S 


Orens tel n-Di root 57 

y:;u r^check that March figure, jslr? 

A Approximately 268,000. In March did you say, 

rf r? 

Q Yes, In March. 

A Approximately 268,000. 

C i.'ow, air, do you have a May statement there? 

•”!r, I show you this photostat copy of a statement for 
May, 1972. 

MR. 5TRAoo3BRG: Your Honor, let the Court 
r.cte that I have folded over some comments that were not 
0 . the original. 

e 1 9 s!< you did you ever receive -- that was an 
exhibit that war marked lr. a deposition -- did you ever 
receive the original of this May statement? 

A No, sir. 

'* This May statement was produced in your presence 
at 3 deposition? 

Mrv. .jTRASSS^RG: Will you concede, counselor, 
that t.els photostat copy of a May statement Indicating 
comm 1 st-ions earned was produced by you at a deposition by 
Mr. dlls.’ of your office? 

MR. 1hoSLSR: Ye 3 , the entire statement without 

the part folded down, T will so concede. 

\ 

(fir.intiff*s l*.xh!hi t 1C marked for Identification 


SOUTHERN OIST hICT court REPORTERS. U.S. COURTHOUSE 
f OlEV .< UARE. MEW YORK. N.T. CO 7- JJdO 


4 





a*f 


3 t,_ J * Omr,!!t«' n-D! roc t 58 

'/ Lut you never received this document marked 
Hojntlff’s Exhibit 10 l*or identification, an original 
of it, in that correct? 

A No, sir. 

C, And all of there Commission Statements were 

olj merkec M.J.D. Associates, Is that correct? 

A Right, sir. 

•: Whenever you receivej ar.y checks, were the 

checks made cut tc M.J.B. Associates? 

A Yea, sir. 

Q The Commission Statement of May, 1972 , that 

•s marked Plaintiff's Exhibit 10 for identification shows 
low much in goods shipped? 

A Approximately fifty-seven five,$ 57 , 500 . 

$57,50C? 

MK. TESSLER: That is not right. Clearly not 

right. 

c - Lot me take a look at that. 

A Oh, I nm sorry. 

Q The r:et sales shows how much on thin May, *72, 
statement approximately? 

THE COURT: You mean sales or shipments? 

MR. STRAACRSRO: Shipments. 

A Fif ty-eigh* five, fifty-nevcri five. 
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Flair-tiff's Exhibit 10 in evidence. 

THE COURT: Any objection? 

iiR* TE5SLKR: May I see that second sheet? 

( 1 01130 ) 

MR. TS3SLHK: Wo objection. 

(Plaintiff's Exhibit 10 in evidence.) 1 

c Thln document. Plaintiff's Exhibit 10 received 

tTlired about s commission due you of three — or due 
M.J. h, Associates of three thousand odd dollars. 

A Ri^ht, sir. 


Did M.J.3. Associates ever receive a check for 


$3,CCC? 


Ko, sir. 


It was the end of April when Mr. Kat 7 , who was 
formerly a principal of M.J«B•, wnet to work for Mr. 
Savitsky, is that correct? 


Officially his last day was the end of April 


with M.J.B. 

* Did you, Mr. Orenstein, Individually receive a 
check for any part of that *3,000? 

A Yes, sir, I received a .pi,000 check. 

Q Did you ever cash that check? 

A Mo, sir. 

<% 

uia anyone else receive a thousand dollar check 
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to your knowledge? 

A Mr. Klecman did, sir. 

Q Old he ca:ih that check? 

A ho, sir. 
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Q Mr. Katz who then went to work for Mr. Savitsky, 
olso received a check for a thousand dollars, Is that 
c o rroct? 


A Right, s'r. 

Q That May statement was never sent to M.J.B. 

Associates? 

A No, sir. 

That was the statement that was received from 
them during the course of the deposition. Is that correct? 

A Right, sir. 

MR. STRASSBEP.G: Earlier this morning, counsel 
for the defendant made a concession that two and a half 
years 'go, s'nee the commencement of tnis action, or two 
years ''go, he has now come up with a new statement for 
the month of May, 1972* 'which acknowledges that an 
additional six or seven thousand dollnrrj is due to the 
plaint’ffu. I cell upon counsel in the Interest of Justice 
to produce the statement. 

(Mr. Trssler hartded n pnp«r to Mr. Strassberg.) 

MR. oTRA.grBERG; Could I see Plaintiff's Exhibit 
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3 0, your Honor? 


(Taper handed to Mr. St ra 3 aberg) 

Mii» STRAvjLBSRG; Inasmuch as this two-pago 
document has been turned over to rr.e by the attorneys for 
the defendant, your Honor, I would like to offer this In 
as Plaintiff's Exhibit 11 In evidence. 

THE COURT; Any objection? 

KR. TESSLER: No, your Honor, no objection. 

(Pla In I. if i • 3 Exhibit 11 received In evidence.) 

MR. STRAST3ERG: Your Honor, the back-up sheet 
entitled M.J.B. Commission Statement for May of 1972 that 
* T ' P ar t of Plaintiff's ?lxhlbtt 10, ray 3 that the total 
Crons sales for the month of May, 1972, were some $73,000. 
That Is part of Exhibit 10 . 

I would like the Court to note that Plaintiff's 
i/.hib t. 11 , 'which has just been turned over to me. Indicates 
close to $200,000 1r sales for the month of May, 1972. 

MR. TESSLER: Your Honor, I object to Plaintiff's 
counsel making speeches. He Is In the middle of the tnterro 
cation jf a witness. 

THE COURT; Yes, confine yourself to questions. 

MR. STRASSBERG; Can I call upon the defendant 
to produce any other Commission Statements that he ha 3 
which are not copies >f the cr.es that were attached to our 
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AFTERNOON SESSION 

•< 0 B i R T O R K U S T 2 I M , resumed. 

THE COURT: All right, M r . Strain ;berg. 

MR. 3TRAS33ERG: Yes, your Honor. 

Could I just add one ret of figure.'.’, your 
Honor, on this exhibit that war just given ue? 

DIRECT r:XA!- I.JATIOH CONTINUED 
BY MR. STRA3SB3R0: 

C Now just to recapitulate, sir, I believe you 
testified that Plaintiff's Exhibit 10 In evidence, which 
Is a -tatement referring to May, '72, wan never sent to 
you. This wan one that we received from the defendants 

and now we have received a new one. Ts that correct? 

A Yes, sir. 

With a corrected number showing 200,000 In 
rales. Now, the goods that were sold by you In April of 
197'-, when would those goods have been shipped? 

MR. TESSLER: I object, your Honor. 

0 Let me withdraw that. 

When were thos-e goods for shipment? 

MR. TESSLER: I object, your Honor. No basis, 
no foundation that the witness knows. 

THE COURT: He uan anrwer If he knows. 

July 30t.h complete usually. 
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th<? month. I just don't see the relevance of that question. 

TIL'. COURT: I an; incline i to agree. There is 
no dispute that tney are entitled to commissions on ship¬ 
ments. / 

MR. UTRASdBERO: I coll upon the defendant to 
prodv.ee any records it has of shipments for the month of 

June, and July -- June and July and Kay other than 
those already produced. 

MR. TESSLER: The shipment, your Honor, for the 
month of Kay has been produced originally marked -- one 
s r i-exert was marked Exhibit 10 , and a different statement 
v;s~ produced by the defendant this morning, narked Plain¬ 
tiff's Exhibit 11 . 

At this point I row hand to counsel Commission 
Statements for June and July, if you will bear with me, 
ycur Honor. 

. 

I as. handing you, Mr. S: rasnbrrg, a Commission 
Statement for the month of June, 1972, for the plaintiff's 
account. As soon ar J find the July statement, 1 wilt- be 
(jl^d to give you that ’f ‘i have it. 

I hand you now, Mr. Stroscberg, a statement for 
the month of July, 1972. 

(Plaint' ff' r Exhibit 13 marked for identification 
Q Now, sir, 1 she-' you this document marked 


SOUTHERN OIITHXT COURT RE PORTERS. U.S. COURTHOUSE 
rotev u*re. new >r.riK n.t. co T-finc 






1 


3 / 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rob-lf Oror.atet;i-D 1 rect 73 

f 1 r>I c .tlft e r.^h 1 b 11 13 for Identification, which la 0 
purported Commission Statement for July of 1972, which 
states on It "No sales." 1 ask you, was any copy -- Is 
that an original that we got from the defendant? Does 
that appear to be an original? 

A Just now? Yes, sir. 

f Is that an original? 

A Ycr,. 

Q Did you ever receive that Jn the mall? 

A Ko. 

Q . ^d you ever receive any statement about July 

sales? 

A Ko, sir. 

THE COURT: You mean June. 

f June sales. 

A Ko, sir. 

MR. TESSL3R: I think he Is talking about July 
sales, your Honor. 

Q June, I apologise. That Is the June, '72. * 

A • Right. 

k Did you ever receive any statement about June 

sale:: ? 

A Mo, sir. 

Ml. GTRAoUnKRO: I will offer* that In evidence 
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t. this •time, your Honor. 


THE COURT: Any objection? 

i'iH. TEoSLEK: Not to that, your Honor. 

(Plaintiff*a Exhibit 1 } received.) 

Q By the way. Plaintiff's Exhibit 13, which Is 
n Comm lesion Statement which shown r.o sales, does It 

~ ,Un yoi some kind of charge-back for commissions on 
^opposed returns? 

A Yes, sir. 

C You never received that In the mail? 

d JuQ *+ *, n 

I shew you this original statement entitled 
Comm a .''Ion Statement for the r.-nth of July which also 
says "ao sales” on it. 

(Plaintiff's Exhibit 14 marked for Identification 
I show you Plaintiff's Exhibit 14 for identifica 
lion. I ask you if you ever received that In the mall. 

A No, sir. * 

Q Although !t shows no sales, it shows chargo-backi 


doesn't It? 


I an sorry, can I have the question again, sir? 
It shows no sales on that, doesn't it? 

No, It shows a credit though for us. 


It shows p credit due to 


you? 
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2 

ft • 

Duo 


3 

f 

How much does It show os n credit due to M.J.B.? 


. 4 

A 

$ 3 ^ 8 . 69 . 

& 


5 

Q 

Did you ever receive that? 


6 

A 

No. 


7 

Q 

>..J.B. ever receive a check? 


8 

A 

No, sir. 


9 


MR. STRACSDERG : Did th'' other ore show 0 credit 


10 

by the way 

on the bottom line, your Hjrior? 


11 

• 

THE COURT: No, I don't 3 ee it says credit here. 

• 

12 

There is a 

balance due K.J.B.- from the May 3 l 3 t statement. 


13 

A 

■J63.95. 


14 

Q 

Did you over receive that? 


15 

A 

No, sir. 


16 

Q 

Did you have occasion to 20 over to the New 


17 

York showroom of M.J.E. In Juno of 1972? 


18 

A 

Yes, sir. 

t 

19 

Q 

When was the last time and where was the last 


20 

place that 

you ever saw the account cards that you matti- 


21 

ta 1 r^il? 

• 


22 

A 

At the l'lOO Broadway showroom in June. 

J 

23 

Q 

That was the showroom of fo.J.B.? 


24 

A 

No, Mkey. 


25 

f ‘ 

That was V 0 showroom of defendant Dana Hall 
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that they opened up In January? 

A Right, air. 
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» Those account cards, who originally bought and 
pa*'J for those account cards? 

A K.J.B. 

Q Whose employees wrote the figures on those 

account cards? 


A M.J.B.'s. 

k And you paid the salaries of the people that 
wrote them down, is that correct? 

A Right, sir. 

Q Was there ever any discussion with respect 

to your getting those account cards back? 

A In the middle of June I believe It was, we 
asked for the account cards -- 

fcR. TESSLSR: Objection, your H^nor. 

Q Who was asked for the account cards? 

A We asked Mr. Katz for the account cards* 

Q What, If anything, did Mr. Kat? say? 

A That he need3 them to operate with because they 

would have all the records of the accounts of what they 

bought and what was shipped and the dote they bought It aril 
their order numbers and what have you. 

Q That was In June? 
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THE COURT: All right. 


3 * 


MR. STRAoSBERG: At this point I call on the 
defendant If they hove any similar shipping sheets that 
would “how Commission Statements for June cr July on M.J.B. 
oraers to produce them. Do you have any other sheets 
like thi.3? 

MR. TE-SSLER : No, Mr. Strassborg. The Ccmmlssion 
Statements for the months of June and July have been pro¬ 
duced and have been entered In evidence. 

MR. STRASSBERC-: I have no further questions 
of this witness, your Honor. 

* 

THE COURT: Mr. Tessler? 

CROSS EXAMINATION 
BY MR. TE3SLER: 

Q Mr. Orenctein, let's see if we can clear a 
couple of points right up, shall we, and simplify this 
case? 

You said that under your original agreement 
with Dana Kali, you were supposed to be paid on the sa-les 
fhlppei but guaranteed seventy-five percent of all 
cred 11-approved order? payable or. a weekly basis. 

A Right, sir, at eight percent. 

Q Do I repeat your testimony accurately? 

A At eight percent, sir. 
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A ° c.lf^ht percent. how as a matter of fact you 
went out and sold goods in the month of May, 1971, didn't 
you? 


A I believe so, sir. 

Q Old you sell a lot? 

I'd have to look at the records, 
v What Is your recollection? Did you sell 
•{•10,000 worth of goods? 

A No, I think It was more than that. 

Q More than $10,000? 

A I believe so. 

Q T. show you this document arid ask you If it Is 
not a Commission Statement for May, 1971. 

A For May? 

Q May, 1971. 

A Of April shipping. 

Q You weren't employed by the defendant in 

April were you? 


A At the -- this was what was shipped in April 
ai the last -- I believe it might have been the last 
w-ek he might have 3ent some goods In. The statement Is 
always tenchys the following month. 

Q I show you this document and ask you If it Is 
not a Commission Statement for the month of June, 1971. 
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A Yes, sir, it is a Commission Statement. 


Q And I ask you to look at the back-up page to 
that Commission Statement and ask you if that page does 
rot reflect shipments made during the month of June, 1971 

A Right, 3ir. 

'<■ So that you would have received that statement 
on or about July 10, 1971? 

A Right, sir. 

C Reflecting June shipments? 

A Right, sir. 

Q Kay I see It, please? 

(Handed to Mr. Tessler) 

Q Do you recall how much goods you sold in the 
month of June, 1971? 

A I'd have to look at my records to be exact. 

Q Was It more than $10,000? 

A I believe it was, sir. 

Q Quite a bit more, wasn't It? 

A Oh, maybe 25#000 if I am thinking right. ** 

Q Would you tell the Court what the shipments 

for June were as computed on that statement? 

A The shipping was $5,321. 

C Five thousand odd dollars? 

A Right, sir. 
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C • And the commission Indicated on that statement 
of $391 reflects the commission on those shipments. Is 
that correct? 

A Right, sir. 

0 When you got that statement, Mr. Orensteln, 

did you complain? 

A-* No, sir. 

f 

O -Did you ever say to Mr. Savitsky or anyone 
from the defendant, "Look, you are not paying us enough"? 

A He paid us $1,700. 

As an advance, Isn't that right? 

Against our bookings. 

Against your bookings? 

Right, sir. 

Rut was it an advance? 

It Is paid on bookings, right. He calls It an 

a dvance. 

C, In fact, Mr. Savitsky gave you advances, paid 
you advances throughout your relationship? 

A Based on bookings, on credlt-approved orders. 

Q B sed or. credit-approved orders? 

A Right, sir. 

Q In thl3 Commission Statement, It says, doesn't 

It, June advances $1,75^. 7ou hove a commission of $391«©* 


0 

A 

C 

A 

Q 

A 
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you have- an overdraft account cf $ 737-05 showing total 
deductions and an overdraft at the bottom of $ 2 , 095 - 37 - 
Jr- that correct, Mr. Orcnsteln? 

A Yea. May I explain It? 

C No. May I have that please? 

A Ye3. 

Q Did you ever say to Mr. Savitsky, "You are not 

paying us on seventy-five percent of credit-approved 
orders"? 

A Not that I remember, sir. 

Q Did you ever complain that he was paying you 
your commission based on shipments and not on bookings? 

A No, sir, because we were paid on bookings. 

Q As a matter of fact, isn’t that exactly what 
the deal evolved into, that you got a commission based on 
the shipments? 

A Well, let me explain this If I -- may I try? 

Q Certainly. Let me try and see if I can help 

you. 

A I am sorry, what sir? 

C Let me see if I con help you. 

MR. 3TRASSBERG: Your Honor, 13 there 0 ques¬ 
tion before the witness? 

THE COURT: Yes. 
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MR. 5TRASSBERG: The witness hasn't boon 




allowed to answer. 


A All right. Our deal, the original deal up to 
December 3i"t was to be paid on credit-approved paper, 
reventy-fIve percent of our credit-approved paper at eight 
percent commission. 

That means that this man is advancing us 
money on our orders. 

As he ships it, he In turn is getting back 
some of the money he advances. All of the money he 
advances actually. 

If you look at December 31st -- rather -- yes, 

I guess the January statement — you will find that we are 
in the red because of the money advanced. 

Now, by going on to a new deal of being paid 
or. shipping 3nd the Increase in our bookings and the in¬ 
crease In our shippings, eventually the red was wiped out. 
Q Fair enough, thank you. 

Let '3 go on to that new deal. In January of 
1972 you had a new deal. ; is that right? 

Right, sir, «e ret It up in December. 

Q You were going to be paid against shipments? 

A Right, sir, and we offered -- 
Q You also got advances? 
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2 

A • Right, sir. 


3 

• >■ Which were credited against your commissions. 


4 

A Right, sir. 


5 

0 starting at least in January of 1972, you 

1 

6 

weren't being paid for bookings? 


7 

A 1 Jo, 2 1 r. 


8 

Q Now, I am a bit confused, for. Orenstein. "Y 


9 

1 

1 ..crc was some testimony by you this morning about seventy- 

. 


10 

five percent or eighty percent of bookings. After January,/ 


11 • 

1972, continuing after January, 1972, and continuing until ! 


12 

the time you were terminated you were paid commission I 


13 

ajalr.st shipments actually made? 1 


14 

A Right, sir. / 


15 

Q And by the way, from those shipment statements,"") 


16 

from the shipment receipts, you deducted returns. Is that 


17 

correct? 


18 

. 

A Right, sir. 

* 


19 

Q Because you already got a commission on that 


20 

and s*i,ce the goods came back you had to give the commission 


21 

back and -- 


22 

A Ami a trade discount. I 


23 

Q Go 11 was a deduction. Pine. There wa 3 never 


24 

a:.y question -- was there ever any time that you said to 


25 

for. Savitsky or anybo y at Dana Hall, "Look, you are only 
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2 

A • KJ^ht. 


3 

Q Right. Thank you. By the way, you are ludepen- 

£ 

4 

dent sales representatives, I believe you testified? 


5 

A Wo were a corporatton. 


6 

Q But you acted as independent sales representative 


7 

A Right. 


8 

• 

Q 7ou carried the Dana Ha31 line? 


9 

A ' Right, sir. 

L 

10 

The Ml key line? 


11 • 

A Right. 


12 

Q Did you carry any other lines? 


13 

A Yes, sir. 


14 

C. In 1971 and 1972, how many other lines did 


15 

you carry? 


16 

A Well, we started with a f!rns called TTJO Californ 


17 

?:d we maintained that line. And then we-became Involved 


18 

with Mlkey, Jans Hall. 

* 

19 

Kikey was the line that we received. Dana 


20 

Hall Is the -- was Mr. Savitsky's request for us to ts-ke 


21 

it, because of the job we were doing with Mi key. He wa 3 


22 

very satisfied and so on. 

W 23 




In between, we had a friend ask us If we could 


24 

do some business with Charm, and then we had to go Into a 


25 

firm called Clancy or re we were out of Ml key-. 
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Q • -Jo that during the time you were with_ 

A There were two or three other firms. 

Q Two t * irce other linen that you maintained? 
• n That's right, air. 

Q And I believe that In one of the reasons you 
.(ept *,no \Zl : j ^roadway showroom after January of 1972 , 

A r It r.ot? 


Because of -- 


0 


U 

A 

'< 

A 

Q 


Because you were representing other lines? 

And Ml key. 

Well, Ml key had Its own showroom, didn't It? 

•tell, we also kept Mikey there, too. 

Bu« you die keep other llr.es there? 

Right. 

Ard you didn't keep ether lines at 1*100 Broad¬ 
way, did you? 

Mo, that was. If I yay reiterate, the rental 
and ttetelephone was paid by Mr. Cavltsky. 

Q The rental and telephone where? 

A At 1'ICO Broadway. Were paid by Mr. Savitsky. 

Q Right* 

A And the lease In that particular building they 

do not allow representatives. You know, sales representstivJ 
They have on-y msr.ufn*turera. Mr. Javltoky signed ;ne lease] 
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H<r 


Ho signed the loose end paid the rent? 

Right, but at that time 1375. 

He signed the lease and ho paid the rent? 

Von, ho did. 

Thank you. 

That Is why we gave back the one point to offset 


that. 


C ■ All right. 

A Nay I go on? 


Go ahead. 


A At the 1375 Broadway showroom, whore we kept 
iIJO or.d •'*! key Dana Ha 11, there was an overage between 
three to five thousand dollars worth of Mlkey business 
being done there per day. 

Q Are you finished? 

r , y->t 

h Mr. Oronsteln, by the wry, Mr. Koto, Mr. 
Jerry Katr — 

A Right, sir. 

Q -- was a principal in N.J.B. Assoc la tec 

through Apr*! of 1972. 

A Right, 3lr. 

Q From January of 1972 to April of 1972, where 
did Mr. Kstr maintain hlr. office? 
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A • At 1375 Broadway working at 1400 Broadway.* 

Q Ho worked out of 1400 Broadway? 

A Yea. 

Q That Is whore ho spent hln time, wasn't It? 

A I am sorry? 

Q That Is where he spent his time? 

A That's what wo decided, yes. 

Q 1400 Broadway? 

3tp;ht, sir. 

The Commission Statement for the month of 
January, 1972, you did see that before this lawsuit? 

A Yen. 

••here was chat mailed to? Wasn't that mailed 
to 1400 Broadway? 

A I wouldn't know. 

Q Ii.'W about for February? 

A I wouldn't know. 

Q And March? 

A ^ otlll wouldn't know because all records «. 

were *<*pt at 1375 Broadway. All files were kept at 1375 
Broadway except the account file for Kikey Junior Dana 
Kali. 

Q You don't know, <Jo you, where that Commission 
•Statement was mailed? I think that is what you Juat aald. 
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2 
3 ' 
. 4 
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6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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A • It would be a corporation check, air. 

Q Or was It paid by your attorney and was he 
reimbursed by the corporation? 

A That 1 wouldn't know. 

0 Who would know? 

A I Imagine It would be paid by the corporation. 

Q If you could check the corporation's records, 

I'd appreciate It, Mr. Orer.steJn. 

A We'll try to give It to you. 

Q Thank you. 

A lot of testimony has been given about orders. 
Would you tell me when you took ar. order In New York 
or on the road. It was a multipart order, wasn't It? 

A Meaning what? 

Q Meaning more than one part, morn than one copy. 

A YC3. 

< One copy went to California? 

A Right, sir. 

0 Or more than one copy went to California, which 
war It? 

A. No, one, the original copy. 

Q And at that time the order was subject to 
approval by the factor, correct? 

A Right, sir. 
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Q • It was understood that all goods were factored? 

A Right, sir. 

Q ft rid that if the customer did not meet the 
factor 1 c credit requirements the goods would not be 
shipped ? 

A Right, sir. 

Q There is no question that if the good:: weren't \ 
shipped they were not commlaslonable to you? ! 

A Right, sir. 

I3n't It true, Mr. Oronstein, that as a matter 

of fact, certainly through early 1972, a factor's disapprova; 
ran about twenty percent of bookings? 

A No, sir. 

C How much did they run? 

M I wouldn't venture to say they ran over five 

or to: percent for one reason. 

^ Dlu you know what they were? 

f Yes, for one reason. 

C What is that? 

Because between the time we started — we 

had never heard of United Factors -- from the time we 

started until December of '71, we found that we were 
* 

writing businea: and losing it to United Factors so we 
did not solicit those accounts any more. 
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Did you get three checks totaling $3,000? 



Did M.J.B.? 


Q I as id did you, did you, Mr. Kleeman and Mr. 

KvA.7 get three checks totaling $2,000? Yea or rio. 

L 

A Yea, sir. 


You didn't cash your check for n thousand 

del In r:.:? 

A No, :sir. 

Q Did hr. Kioeman? 

A Ho, sir. 

v* And Mr. Knt?'? 

A I ha ve no 1dea . 

C Did you return your check? 

A No, sir. 

Q Still have it? 

A Yes, air. 

' How about hr. Klceman, do you know If he re¬ 


turned his check? 

A No, sir. * 

C And he still has it? 

A Yon, sir. 

On the Juno and July statements that were intro¬ 
duced hero in evidence and I can show them to you If you’d 

like, there were relents Indicated on that, correct? 
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Right, 3lr. 


0 And those returns would be a credit agalr»3t 
cor.mIs * Jone, right? 

A Right. I 

Q Tell . 7 , 0 , Mr. Orer.stein, after you terminated I 

with M* key and got your chock for a thousand dollars, J 

did you ever gi ve Ml key any money back on account of 
those returns? I 

A Ko, sir, we did not. ,_■!I 

MK. 5TRA33BERG: If it please the Court, he is 
xl -stating those exhibits that he produced today. Those 
exhibits, which I believe are Exhibits 13 and lU, snow 
a be]a nee due to K.J.D. on both of them. One, I think 
your fi.r.or stated, was $3115 and the other about $ 65 . 

THE uOLRT: Yes, hut there was a negative balance 
because of the sales returns. 

f*xl. OTRAoCIiSHG: I cm sorry, your Honor. 1 was 
under the impression you had said a positive balance. 

THE COURT: No. . 

( I rhow you the* June statement introduced os 
Exhibit 13, which shows a balance due from M.J.B. of 




statement. 


Right, we are overdrawn according to your 
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*• ' Did you ever send that money back? 

t‘ We never saw the statement. 

Q You never sent It back? 

'• We never jaw the statement and we never got -- 
where la the shipping? 

Q You never rent it back, hr. Orenatein? Can 


you answer that yen or no? 

* I never caw the statement until thin morning. 
MR. STRASCBSRG: Objection. 

THIS COURT: He has answered he didn't rend It 
back because he didn't get the statement. 


THE WITKEHC. Can I nee 
THE COURT’: He will ask 


the next one? 
the questions. 


THE WITNESS: I am sorry. 

hR. TESoLER: hay I hove a minute,your Honor? 
THE COURT: All right. 


(P'use) 

MR. GTRAoSBERG: hay I approach the Bench, 
your Honor? «• 

(Discussion off the record) 

Q In February, or January, I believe you testified 
you booked 407 odd thousand dollars worth of goods. 

A Right, air. In what month? 

ii hor.th of Jnuary, 107?. 
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ii3 


A * ttight. 


Q Based on shipments. As a matter of fact, toward 
the find of that arrangement you knew Mr. Savitsky wouldn't 
produce all you had booked, correct? 


Q You thought that there would come a time that 
he would produce? 

A Ke had shown us the fact that he had bought 
additional machines, that he wan enlarging his manufacturing 
facilities, that he found a better resource for fabrics down 
In Florida, that he felt he can do and.move faster. 

C All right. May I have that hack? When you 
got the February statement did you say to Mr. Savitsky, 

"Hey, Mike, how come you only shipped so little? Why 
dor e t you shIn more?" 


0 Did you say to him, "Mike, your statement Is 
wrong, you shipped more than you got credit for here"? 


Old you ever oay that? 


How about In March? 


Old you ewr say, "The figures arc wrong"? 
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Orenstein-Croas 


I arr. not- saying those are wrong. 

Q That those statements a.; Introduced into evi 

cericc show the correct level of shipments for January, 
February, March and April? 
t May I sec April? 

Q Certainly. 

A Thank you. That would be the only one I have 

got to question. 


March? 


Certainly. How about January, February and 


I will take them all. 

No , no. 

I Just want to see April for one reason. 
Before we get to April, do you believe now 


that the statements -- 


We never argued about the commissions due us 


for thojo months. 


Which month.3? 


January, February and March. 

All right. 

THE COURT: Arc you arguing about them now? 
THE WITNESS: No, not really. 

You are not arguing about that. Let's see 


if we can wrap up April, too. 
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Oreris to 1 ri-Cross 


THK COURT: Well, April la admittedly Incomplete. 


KR. TESSLER: No, It Is M t\y that was Incomplete. 


That lc what 1 wanted to make sure; that is the 


only thing. May Is where the trouble come 3 In, 


All right, so that you and I — 


Wc agree 


Wc agree 


Right, sir. 


% 

The Commission Statements for January, February, 


Inarch and April, 1972 


3ni ppl r;g. 


-- accurately show the shipments for the month? 


Less the returns, less the trade discount, and 


paid commission, 


And accurately show the commissions due to h.J.B 


ssod a ten? 


As far as we know, plr. 


For those months. So that all we are arguing 


about la May, June, July? 


Right, sir. 


Thank you. 


Let me a3k you this, Mr. Orenstein: you testi¬ 


fied as an expert thin mornl.ng, and I cental, ly defer to 


your knowledge, 


. 
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get paid- on commissions; tint Is a standard practice, 
isn't 't? 

A It is up to the individual. 

l < Did you get paid mainly on commissions? 

A With whom? With other firms? 

^ Yes. 


A No. 

For TIJO, for iirtancc, that you were representing 
A TIJO paid us on our credlt-approved paper. 

Q They paid you commission, that Is what I am 

asking. 

A On our credit-approved paper, right, sir. 

Q But a commission? 

A Right, sir. 

Q You were not on a salary? 

a Oh, no, no. 

Q That Is what I am asking you. You got paid on 

commissions? 


A Right. 

Q Mr. Orenstein, as somebody with fifteen years 

experience as a salesman, wasn't It your practice to main 
tain copies of your orders? 

A We did. 

Q Ycu did wb'‘re? 
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A • On tho account cards. 

Q Where were those? 

A At the 1400 Broadsiy nhowroom. 

C Why weren't they at 1375 ? 

Because all orders that were written at 1375 
Broadway starting In January were given to Jerry Katz 
at tho 1400 Broadway showroom starting In January, to be 
. marked on those cards and to be sent Into Mlkey Junior. 

Q But you maintained no records of your own? 

A Just the gros 3 sales for that particular day. 

v Gross bookings? 

A Right, sir. 

Q With this new fall line that came in in April, 
would you sell a line before you got samples? Would you 
sell a particular style before you got a sample? 

A We had -- again using your own words, the 

line was hot, you know. 

Q This was a new line, wasn't It, the fall line? 

A Well, what I am trying to say is that if we 

had 3tylc number one on a summer line, and style number 
one was doing very, very well, if we called an account up 
and said, "Look, we got new coloro on style number one," 
they will say, "Give me 48 pieces, write the order for me." 

We hod open orders all the way dona the line 
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THE COURT: I think It might be better If you 
could go ahead and complete such redirect as you have now. 

It might cave an extra day of trial if you can complete 
tnat now. I don't like to bring the jury back for an extra 
day If it isn't necessary. 


MR. STRASSBERG: I agree, your Honor. 

THE COURT: Obviously If you find anything in 
looking through those documents tonight and have to recall 
him for that purpose tomorrow, chat is perfectly all right. 
REDIRECT EXAMINATION 
BY MR. STRASoBERG; 

Did there ever come a time, Mr. Orenstein, whet, 
you communi ca ted with the defendant 'with respect to a 
statement for May or June or July? 

A I tried to. 


Q 

A 

t 

A 

O' 

A 

Q 


When was that? 

In June. 

How did you try to? *. 

By telephone. • 

Where did you call? 

The Los Angelc3 office of Dana Hall Mlkey Junior. 
Did you call onco or more than once? 


A 


Many timer. 
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Orcns to In-Redirect 

0 D3ci y° u ever receive a May statement? 


rs 


Q Did you ever receive a June statement? 

A No, sir. 

# 

NH. TF.SSLER: Your Honor, J think that's been 
testified toon direct, that there was no statement received, 
This is just repetitious. 

TliE COURT: Well, he nas already answered now. 

Q Sir, did there come a time when you first 
learned that there might be additional monies due to you 
c«/her than the monies you received? 

'• That was in early 1973. 

vi From whom did you learn that there might bo 

additional monies due to you? Just the name. 

A Jackie Wilson, Kies Jacqueline Wilson. 

^ By whom was Mas Jacqueline Wilson 'vnploycd, 
if you know. In the first half of 1972 ? 

A Mtkey Junior, Dana Hall. 

Q Ar.d until then were you aware of the fact * 
that there might be some discrepancies In Commission State¬ 
ments that had been handed you? 

A No, no, sir. 

Q Until then were you aware of any discrepancies 
in booking figures? 
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NR. STRAS.'JBERG: At this time Jf it please the 
Court, a check in the sum of $110 is being marked as 
Exhibit 16 by consent of both parties, and another docu¬ 
ment entitled "Form CT-240" together with a check In 
the sum of $ 10.55 Js also being marked as E/hlbit 17 . 

(Plaintiff's Exhibits 16 and 17 received in 

evidence.) 

THE COURT: I think you want the document that 
is attached to the latter check. 

NR. STRASRBSRG: Yes, the document is CT-240 
and the form number CT-240 together with the check 



annexed. 


Kay I proceed, your Honor. 

THE COURT: Yes, please. 

NR. STRASSBERG: At thio time T call Miss 
Jacqueline Wilson to the stand. 

JACQUELINE W I L S 0 N, called 03 a witness 
on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR.^STRASSBERC: 

Q Where do you reside. Miss Wilson? 

A 930 North Westbouxne Drive, Los Angeles, 
Californio. 
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Ms:j Wjlaon, in 1970 through sometime In 1973, 


by whom were you employed? 


A Dana Hall of California. 

Q In what capacity were you employed by Dana 
Hall of California? 

A //hen I began my employment I was employed as 
the full-charge bookkeeper. I was then promoted to office 
manager and then later controller. 

Q In 1972, In what capacity were you employed? 

In 1972, I was both office manager and controller 
Q Do you have any accounting background? ' 

l Yes, I do, sir. 

v Could you tell us what that Is? 

For approximately three years prior to being 
employed by Dana Hall I was employed by Marcus Kalb, a 

certified public accountant In the cJtate of California, 

9 % 

as a junior accountant. 

Prior to that I was employed as the office 
manager-controller of a fairly large swim wear manufacturing 
company. Mult?-Corpora tion. 

In your employment as office manager as controllex 
of the defendant Dana Hall of California, Inc., were you 
familiar with the books of the corporation? 

A Yes, sir. 
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2 

Q * Were you familiar wlth -thearrangement that 


3 

Dana Hall had with M.J.R. Associates in January, Fe^mary, 


r * 

4 

March and April of 1972? 

i 

S 

MR. TESSLER: I object to the form of the ques- 

r 

i 

6 

< 

• 

tion, your Honor. 

* 


7 

THE COURT: Overruled. 


8 

A Yes, I was familiar with the arrangements, sir. 


9 

Q Can you tell me what that arrangement was? 


10 

* January, 1972, the arrangement wa3 seven 


11 

percent commission on all shipments booked by the M.J.B. 


12 

Corporation, three ar.d a half percent commissions on 


13 

shipments outside the M.J.B. original territory. In 


14 

other words, where there was another salesman, the M.J.B. 


15 

group was to receive one half of the regular commission. . 


16 

Q I show you a copy of a document marked Plain¬ 


17 

tiff's Exhibit 10 in evidence, and I ask you if you 


18 

> 

recognize the handwriting on that document. 


' 19 

A Yes, sir. 


20 

0 'Was that your handwriting? * 


21 

A The top sheet is my handwriting. On the bottom 


22 

It appears to be the handwriting of Mr. Savitsky. The 


* 23 

sheet attached, part of the handwriting is mine from 


* 24 

the portion of line nine, the left-hand column Is mine and 


25 

the two right-hand columns ore that of a Berta Dominguez. 
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. 0 • It has been testified yesterday that the 
original of that statement was never mailed to the plain¬ 
tiffs. Do you know -- 

MR. TESSLER: Your Honor, It was not so testi¬ 
fied. 


MR. STRASSBERG: It was testified yesterday that 


this was produced from the records of the defendant. 

MR. TESSLER: It was testified yesterday, Mr. 


Stra3sberg, by Mr. Orensteln that he never received that 
statement. No testimony as to mailing. 

MR. STRA.SSBERG: Withdraw the question. 

Q Do you know if the original of that was ever 
ma1 led? 

A To my knowledge, it wa3 not mailed. 

Q On that document what are the total sales 

Indicated at full commission and the total sales Indicated 
in half commission? 

MR. TESSLER: Objection, your Honor. The 
document Is 1/i evidence and the document speaks for *• 
Itself. 

THE COURT: I think the figures have already 
been put in evidence. 

C T think the figures are approximately $52,000. 
Is that correct? 
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■ * MR. TESSLER: Objection, your Honor. 

MR. STRASSBERG: Let me withdraw that question. 

THE COURT: I think she can read from the docu¬ 
ment. This is a Jury case and we want, I think, to put 
1 t all In context. 

Q Can you read from the document and tell us 
the full commissions Indicated on that sheet and the half 
commissions? 

A The full commissions are comprised of two 
columns of figures, one representing the Dana Hall Missy 
dress line, the other representing Mikey Juniors, another 
line. The third Is the half commission. The first two 
columns totaling approximately $53,2^5. The half commission 
? 20 , 8 l 8 . 25 . 

Q Is that a true and accurate reflection of the 
sales of the goods that were shipped Jn the month of May 
on M.J.B. orders? 

A No, it 1 3 not. 

Q I shov; you this document that was.marked * 
rlointiff'3 Exhibit 11 in evidence yesterday that wa 3 pro¬ 
duced by the defendant and his counsel, and I ask you to 
take a look at that document. Do you recognise the hand¬ 
writing on the yellow sheet? 

• Part of the handwriting *r mine. Part Is not. 
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• • Can you tell U3 what that document represents? 

A Thl 3 represents the shipments that were made 
by Dana Hall for accounts booked by the M.J.B. Corporation 
throuch the shipment date May 25 th. 

Q When did you see that document last before 


today? 

A Approximately December of 1972 . 

Q Was that document In the flies of M.J.B. at the 
time you wrote out that commission statement? 

A Was thl$? 

Q Was this document. Plaintiff's Exhibit 11 , In 

your possession when Plaintiff's Exhibit 10 was written 
out? 


A This wa 3 In my possession when this was written 


out. 


Q Did you have any discussions with Mr. 

Savitsky with reference to the discrepancy between the 
numbers on Plaintiff's Exhibit 11 and the numbers on 
Plaintiff's Exhibit 10 as to the amount of shipments on 
behalf of M.J.B. when you prepared that Exhibit 10? 

A Ye 3 . 

MR. TESSLEH: Objection, your Honor. 

THE COURT.’: On what cround? 

MR. TESSLFR: On the ground that Flalntlff's 
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Exhibit 'll, which is showing the creator amount of commissi 01 
due, was produced by the defendant, and no issue is raised 
as to the truth or accuracy of that document. It is con¬ 
ceded that those are the proper commissions due. I don’t 
see the reason for thl3 whole line of testimony, your 


Honor. 


Reporter. 


place? 


THE COURT: Reread the question, please, Mr. 


(Question and answer read) 

THF. COURT: I will permit the question. 

Can you tell us where this discussion took 


In the office at 860 South Los .'.ngeles 


Street in Los Angeles, California. 

Q Can you tell us approximately when the dis¬ 
cussion took place? 

A There were several discussions regarding Exhibit 

No. 11, and No. 10, sir. 

Q Do you recall when the first discussion was' 
approximately in time or can you separate these discussions 
in time? 

A Yes, I can. 

Q Will you tell us when you had the first dlscussio 
with Mr. Savitsky abnit those two exhibits and the di 3 - 
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crcpancles? 

Exhibit 11 was discussed on hay 26 th, a Friday 
afternoon, when I was ordered to -- 

MR. TE5SLSR: Objection, your Honor. 

Q All right. Will you tell us what the substance 
of the discussion on May 26th wa3, what Mr. Savitsky said 
tc you, and what you said to Mr. Savitsky? 

MR. TE3SLER: Your Honor, at this time I renew 
the same objection I made earlier on the grounds that I 
don't see the relevance of this line of questioning in 

view of the concession made by the defendant at the commence 
ment of the trial. 

MR. STRAfjSBERG: If It please the Court, there 
Is a second action here in which It Is alleged that 
deliberate frauds were perpetrated by Mr. Savitsky and 
the defendant Dana Hall. 

THE COURT: Overruled- You may answer. 

A On May 26th, Mr. Savitsky came Into the 
office sometime early in the afternoon when the paperwork 
was being prepared from which the figures that are on 
thin sheet are normally listed, and he said to me and to — 
In the presence of the girls In the office, "K.J.B. 
doesn't get any more commissions. They shouldn't be 
getting any. There aren't any more." 
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I made an objection to him saying that we were 
just listing the ltem 3 that were being shipped on orders 
that were booked before May 1st, and he said, "I don't 
care, it's finished. They are finished. There Is no 
more M.J.B." 

So on hlo orders we no longer listed any 
further shipments. 

< Was there anything specifically said with 
reference to the amounts of sales up to May 25 th that were 
to be listed on this Exhibit 10 ? 

A After that discussion, I Just kept this or 
I should say put It In the regular commission folder that 
we kept for each salesman. 

Sometime late In 1972 Mr. Savitsky told 
me to prepare the actual Commission Statement. 

When I pulled out the original shipment sheet. 

It would have shown about $3,000 due up to May 25 th. 

Sometime In the second half of June, I had 
been told to send three $ 1,000 checks showing commissions 
due for the month of May payable in June to be $3,000. 

So he told me to change the figures on the yellow 
back-up sheet so that it would show commissions due of 
approximately $ 3,000 to offset the three $ 1,000 chocks 
that 3 had made out .a.id mailed sometime towards the end of 
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That Commission Statement of May, you made that 
out sometime In the latter part of 1972. Is that what 
you just told us? 

A Ye3, sir. 

C So then according to the yellow sheet. Plain¬ 

tiff's nxhlb't 11, showing shipments on behalf of M.J.B. 
orders through May 25 th, what was the gross amount on 
that sheet of full commissions? 

A $132,245. 

That Is at seven percent commission? 

A -Seven percent commission, sir. 

Q And that would amount to roughly $9,200 in 

commissions, is that correct? ** 

A Yes, sir. 

'<< What does that sheet. Plaintiff's Rxhlblt 11, 

show for commissions at a half rate? 

A $59,828.25. 


That would amount to about $2,700* is that- 


correct? 


A Yes, sir. 

f In May of 1972, were additional shipments 

mode on orders after May 23 th, on orders taken by M.J.B.? 
A Yes, sir, there wore shipments made. 
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C • Can you tell us approximately how much on 
full commission basis and approximately how much on a 
half commission basis? 

A Approximately twelve to fifteen thousand dollars 
on the full commission. 


Q 


And on a half commission? 


A Approximately eight thousand, five to eight 
thousand, I would say. 

0 Was there any discussion in the latter part of 

Kay with Kir. Savitsky with reference to the sales organlza 
tion to be credited w^th shipments after Kay? 

A We were told that there were to be -- 
MR. TKSSLSR: Objection, your Honor. 


Q Just yes or no. 

THE COURT: Yes, I had the place, the time of 
the conversation, and who was there. And then state what 
you ..eld and what they said. 

A Could you repeat the question, please? 

Q Was there any conversations with reference-to 
any change in the name of the salesman to be credited with 
shipments after May 25 th? 

MR. TESSLEP.: Your Honor, I am going to object 
to the continual leading quality of Mr. Strassberg's 
questions. I think it Is Improper to phrase the question 
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THE COURT: Weil, it is only introductory so 
I will permit it. 

A Yes. 


THE COURT: 'Was there or was there not a con¬ 
verse tl on? 

THE WITNESS: Yes, there was, sir. 

Could you tell us what the substance of these 
conversations were with respect to anything concerning 
M.J.B. after telling us when and where they took place? 
a As of Kay 26th, I was told — 

Kiv. TESSLER: Objection, your Honor. 

THE COURT: Ye3. Where did the conversation 
take place and who was there? 


THE WITNESS: Jn the office of Dana Hall. The 
office had approxtn^tely -- approximately ten women in¬ 
cluding myself working there. Mr. Savitsky -- and the 
conversation was between myself and Mr. Savitsky within 
earshot of al] the girls working in the one big office’. 

What was the substance of the conversation? 

A I was told that as of that date, there was to 
be no more M.J.B. any orders that were shipped were to 
be shown as New York, and We were not to record them as 
commissions -- or mon ’na on which commissions would be due 
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M.J.B. * 

Q In June of 1972, were there any shipments made 
by Dana HaH or Its Klkey Division, of goods that were 
on orders taken by M.J.B.? 

MR. TES5LER:. Your Honor, I am going to object 
because there’s been no testimony by this witness to show 
that she would be competent In any manner to answer such 
a question. She was a bookkeeper. She wasn't In the 
shipping department. 

THE COURT: Read the question, please. 

(Question read) 

THE COURT: Would you be <n a position to know 
whether such shipments were made? 

THE WITNESS: Yes, I would, sir. 

THE COURT: All right, you may answer. 

Answer the question, plcone. 

A Yes, shipments were made on orders booked by 
the M.J.B. Corporation. 

Q Were you familiar with the invoicing of bills 
of the corporation on all' shipments? 

A Yea, sir. 

C Were you In charge of it actually? 

•A • No, sir. * 

Q Were you ti e one who prepared all of the 
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CommInnJon Statements? 

A I prepared only the final portion of the 
Commission Statement. The back-up portion from which the 
figures were taken were prepared by other employees of 
the company. 

Q Are you familiar with the amount of dollar 
volume of goods shipped In June that were from orders of 
K.J.B.? 

^R. TES3LER: Objection, your Honor, same 
grounds as before. 

THE COURT: Read the question, please. 

(Cuestion read) 

THE COURT: That .is a yes or no question. She 
may answer it. 

A Yes. 

Could you toll us how much in dollars on a 
full commission basin was shipped in the month of June 
and how much on a half commission basis? 

MR. TESSLER: Objection, your Honor. «. 

THE COURT: Let me ask you this: what was your 
basis of ascertaining these figures? How did you ascertain 
these figures? 

THE WITNESS: Sir, I was responsible for the 
preparation of bookkeeping reports, the daily sales record 
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amount, how much In total dollar wore shipped. 

I supervised orders that came in from salesmen, 
havlns access to the total dollars for each salesman, 
and after a certain period of time, sir, a certain 
pattern becomes established in terms of percentage of 
total by each salesman, both booked by them, and then 
shipped, of course, by them. 

There was no prejudice shown in terms of 
orders. In other words, when orders were received, if 
* 1 ° belon Sed to salesman "A" and $5 to salesman "B," 
the shipments were generally run in the same approximate 
percentage order in any given month. Of course, by 107c 1 
had been with the firm approximately two years. 

THE COURT: She may answer. Do you recall the 

question? 

THE WITNESS: I'd like it repeated, sir. 

(Question read) 

* ° n the ful1 commission basis I would approximate 
between two hundred and two hundred twenty-five thousand 
collars, and on the half commission basis, approximately 
sixty to seventy thousand dollars for the month of June, 
1972 . 

C. And In the month* of July, 1972, can you tell 
us th« amount of volume or. a full commtsston basis and on 
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a half commission basi 3 ? 


A On the full commission basis I would say 
approximately fifty to sixty thousand dollars. On the 
half commission basis, approximately ten to fifteen thousand 


dollars. 


I show you these e<hlblts. I show you Exhibit 


13 vih’ch Is a statement prepared for M.J.B. Sales for the 

month of June, 1972, and I ask you, is that your handwriting 

A Yes, sir. 

Q Can you tell me when that statement was pre- j 
pa red ? 

A Sometime '.n late 1972 at the same time that the I 
May, 1972, statement was prepared. j 

Q Was that around November or December of '72? j 

A November or December of »72. j 

Q At that t 4 me In November or December of 1972, j 

when you wrote 'No sales" on here, did you know that that I 
was incorrect? • j 

A Yes, I did. I 

• ** 

® And can you tell U3 whether or not you had 
any conversations with Mr. Savitsky with reference to the J 
preparation of that statement? 

Yes, I had conversations with hr.Savitsky. • I 

I took my Instructions from Mr. Savitsky regarding the j 
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preparation of these statements”. 

MR. TESSLER: I object to everything after the 
fact that she had conversations with Mr. Savitsky. 

THE COURT: Yes. The jury is instructed to 
disregard everything after the word "yes." 

Q When and where did you have the conversation 
with Mr. Savitsky with reference to the preparation of 
that statement? 

A In the office of Dana Hall at 860 South Los 
Angeles Street in Los fngeles in November or December of 
1972. 

0 What, if anything, did he say to you with 
reference to the showing of what the sales were? 

A He said there were no sales. They were not 
supposed to get any commissions for sales after the time 
that we ended on Exhibit No. 11, which was then changed 
to No. 10, so he told me that we were not to show any sales, 
toshow only the credits of returned merchandise. 

Q I show you Plaintiff's Exhibit 14, which Is- a 
July statement. Is that In your handwriting? 

A Yea, sir. 

Q Was .hat prepared at the same time as the May 

and June statements? 

A Ye3. 





IS 
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That wa3 in November or December of 1972? 


A Yes. 

Q V/ould your answers with respect to the conver¬ 
sation and what was supposed to be reflected In that 
exhibit be the same as to the June statement? 

A Yes, It would. 

Q These were all at the request of hr. Savitsky? 
A Yes. 

**- I 3how you this document marked Plaintiff's 
Exhibit 12, and I ask you If you recognize the same. 

A Yes, I do. 

Q Can you tell me when that was prepared? 


sir. 


you know? 


I can tell you when part of it was prepared. 


What 13 that statement supposed to reflect, do 


A This statement 13 suppoceu to reflect a recap 
of the total bookings b/ each of the salesmen of the 
corporation for that particular month shown on each l*ne. 

0 When does It start? 

A It starts with April, 1971. 

Q And when does it end? 

A November, 1972. 

*• 4 • 

r Is your handwriting on any part of that statement 
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A • Yen. 

Q What part wa3 prepared by you? 

A The part starting with November, 1971, through 
and Including November, 1972. 

Q When was that prepared by you? 

A December, 1972. 

W At whose request was that prepared? 

A kr. Savitsky. 

C Did you have a conversation with him with 

respect to the preparation of that document? 

A Yes. 


place? 


When and where did this conversation take 


In the office of Dana Hall at the same time 


or approximately the name time that I was preparing these 
other exhibits. Commission Statements. 

Q Can you tell mo what Mr. Savitsky said to you 
with reference to this document and what you said to him? 

MR. TF.SSL5R: Objection, your Honor. The • 
document has been marked for identification. 

MR. STRASSBrinC: In evidence. 

MR. TESSLF.R: It is not In evidence, Mr. 

"trass be re;, unless my noteft are wrong. It Is marked for 
Identification. 
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MR. STRASSBERG: I have It in evidence, your 
Honor. If It J 3 not In evidence at this time I will offer 
it in evidence. 

MR. TE55SLER: I will object, your Honor. 

THE COURT: On what grounds? 

MR. TESSLER: Your Honor, again this is a docu¬ 
ment that was shown to Mr. Cronstein. It is a document 
that purportedly deals with bookings by salesmen for the 
months stated on the document, as Mr. Orenstein finally 
testified yesterday after January of 1972 bookings were 
totally irrelevant. Commissions were paid on shipment, 
not on bookings or any percentage thereof. 

THE COURT: We apparently don't have the record 
of shipments so we will have to take the next best evidence. 

MR. TECSLER: We have the shipping invoices, 
your Honor, which T respectfully submit arc the best 
record of shipments. 


MR. STRASoBSRG: I believe, your Honor, the 
witness has testified that the organisation was directed to 
change all shipping Invoices after May 25 th to reflect 
only New York. 


MR. TE3SLER: Mr. •Strassbei'g, that doesn't 
mean that the chipping Invoices do not correctly reflect 
shipments regardless r.f who was given credit for the 
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MR. STRASSBERQ: You mean they reflect the 
shipments but If we were entitled to the commission and 
they don't reflect It that's li.elevant? Is that what 
you are saying? 

MR. TESSLER: Of course. It is not, Mr. 
Strassberg, and I object to that comment, your Honor. 

THE COURT: All right, I am going to admit It 
Into evidence. You can make your argument about Its 
relevance to the jury. 

MR. STRASSBERG: 'It was received previously. 

Q You stated, I believe. Miss Wilson, that 
everything from November, '71* on was in your handwriting, 
is that correct? 

A Yes. 

Q And fix>m November, '71, on, it was all prepared 
at the same t'me, in approximately December of 1972, Is 
that correct? 

A Yea. * 

Q And was It prepared os a result of a conversa¬ 
tion with Mr. Savitsky? 

A Yes. 

Q Thl 3 conversation you told U3 took place in the 

Dona Hall office In California In December of 1972, Is 
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that correct? 


3 

A That is approximately correct. 


4 

Q Can you tell us what he said to you with 


5 

reference to the preparation of this document? 


6 

A Ho toId me that he wanted — 


7 

MR. TKoSLER: four Honor, T would renew my 


8 

objection on a different ground to this type of question. 


9 

Your Honor Is accepting the document as.some evidence of 


10 

shipping since we don't have a separate shipping schedule. 


11 

In any event, I think that since commissions were not 


12 

baged upon bookings, and that's been conceded by Mr. 


13 

Orenste^n for the plaintiff, I think any conversation 


14 

that related to how this document was prepared is 


15 

I rre levant. 


16 

MR. RTRARSBERG: If it please the Court, 


17 

the witness has already testified to shipments made in 


18 

• 


June 3rd July and the latter part of May. ./e have a 


19 

second cause of action here for fraud, and part of the 


20 

fr^tid is the fraudulent alteration of documents, your 4 * 


21 

Honor, and I respectfully submit the same is relevant 


22 

on that basis. 


23 

MR. TESSLER: Your Honor, if I might have 


24 

a minute, even assuming, which we do not concede at this 


25 

time, that, the document wn 3 changed, this particular document 

9 
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slncn no commissions were payable on bookings, the true 
amount of the bookings was Immaterial and certainly the 
plaintiff could not In any measure have been defrauded by 
a change In the amount of bookings. I will concede that 
If he can prove that shipments were changed that Is a 
different story but bookings are totally Immaterial. 

THS COURT: Well, I think It goes to the 
matter of the fraud allegations. You can argue to the Jury 
the Irrelevancy of changes In this schedule and they can 
determine whether or not the changes, if any, have any 
relevance. I will permit It but I think you should ask 
her first where these conversations took place ar.d when 
and who was there. 

MR. STRAS3BSRG: j believe she has already 
testified that the conversation took place In approximately 
December, 19f2, at the premises of the defendant Dana Hall, 
w»ih Mr. Savitsky. 

Q Was anyone else present at that time? 

A Yes, there were many people present. The - 

girls who worked In the office. 

0 Wos this one large office? 

^ ¥es, it was, and there were a great many 
desk.'’, as many as t rt n, all In one large area. 

What, if anything, did Mr. Savitsky 3 oy to you 
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w'th reference to the changea he wanted made on that 


document? 



A He told wanted it brought up to date but 

that he wanted certain figures shown on the M.J.B. booking 
column reduced. 

-Vhen you say he wanted certain -- did he 
d’scu: :: with you the reason why he wanted this document? 

Mrt. TE33LER: Objection, your Honor, unless 
she testifies as to a conversation. That la a different 


?tory. 


C In this conversation did he discuss with you the 
reasor. for this document? 

MR. T5SSLER: Objection. 

THE COURT: Well, can't you rephrase the 
question? Merely ask her what he said and what she said. 

All right. What did he say about this document? 

He said that he r.eodod the document and that he 
wanted me to show the figures at loss than the actual 
booking amount In terms of the M.J.B. figure.’ He told* 
me that he needed It because he was going to New York to 
see a lawyer, and I had to get the information prepared 
as quickly as possible. 

G And you prepared that In December of 1972? 

M Yea * 1 asked him exactly what he wanted me to 
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2 

do and he told me he wanted me to show leaa dollars 

' 


3 

booked In the M.J.B. column. 

! 

ji 

4 

Q When salesmen got orders which they turned 


5 

over to you. If they came from the Mew York office there 


6 

would be a t^me log between the time they booked It In 


7 

their records and the time you actually received the 

1 

8 

order in California, Is that correct? 


9 

A Yes. 


10 

r In the month of April of 1972, what does he 


11 • 

show or what does that exhibit show is the amount that 


12 

M.J.B. booked? 


13 

A K.J.B. -- 


14 

MR. TESSLER: Your Honor, if we are going 


15 

into the precise figures, and In view of your Honor's 


16 

ruling a few minutes ago, I would appreciate It If your 


17 

Honor deems It proper, to Instruct the jury that this 


18 

Information has no bearing on the plaintiff's first cause 


19 

. of action, that any bearing It might have would only be 


20 

on the second cause of action. *> 


21 

MR. STRASSBERG: Your Honor, I am prepared to 


22 

concede that all the alterations arid misrepresentations 


23 

and changes we are proving are part of the fraud cause of 


24 

action. 


25 

THE COURT: All right, then I will Instruct the 
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jury In view of that concession. 

MK. o'! RAbSBERG: I also want to say, however, 

that some of them or at least that part dealing with the 

shipments In May, June and July that she *3 testified to, 

* •> 

have bearing on both. 

THB COURT: You ore talking only about the 
changes 1r. thi3 document? 

MR. c/THASf.BERG: I am talking about the changes 
in this document. 

THE COURT* All right. 

MR. TESSLER: Your Honor, I am kind of puzzled 
at exactly what counsel has conceded then. If we have got 
a document that relates only to bookings, is counsel con¬ 
ceding that any information on this document relates only 
to the fraud cause of action as he terms it? If not, 

I would appreciate if the Court deems It proper If the 
Court would instruct the jury that It aoe 3 not relate to 
the f*rst cause of action. 

THE COURT: What is your concession with respect 
to that? Does this document relate in any way to the **flrst 
cause of action? I think it con relate to the first 
cause of action in the question of the determination of 
credibility of the defendant. 

MR. TEoSLER: On that, your Honor, I would repeat 
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1 

"^“lf Wilson-Direct iy2 


2 

in my question -- 


3 

MR. STRASSBERG: In that respect I think it is 

p 

4 

relative to both actions. 


5 

THE COURT: Well, I hope — ■ 


6 

* 

MR. STRASoBERG: It Is showing a pattern here. 


7 

MR. TE.SiiLER: I object to that comment, your 


8 

Honor. 

• 

9 

THE COURT: No, that comment may be stricken 

ji 

10 

ard the jury is instructed to disregard it with reference 


11 . 

to a pattern. 


12 

MR. STRASSBERG: I am 3 orry. 


13 

TH.^ COURT: As I understand the concession. 


14 

it is that this document. Plaintiff's Exhibit 12, which 


15 

is a summary of bookings of various sales agencies of the 


16 

deiendant D^na Hall, is Introduced Into evidence oily to 


17 

show that there were alterations made In It which relate 


18 

to the second cause of action for fraud, and also which 

j 

19 

relate to the credibility of Mr. Savitsky and other persons' 


20 

associated with the defendant in connection with the ftirst 


21 

22 

cau.se of act'on. It is not offered to 3 how the amount of 



the commissions that should have been paid which were based 

s* 

23 

on shipments which had been paid pursuant to bookings and 

• 

24 


not to bookings per se. Is that coi’rect? 


25 

Mil. DTRAoCPERG: Yea, your Honor. 

• 
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3 Thc A P r11 bookings that are on there Indicate 
^231,169, 1 s that correct? 

A That's what's Indicated. 

Q Is that the c rrect f.1 tu re 

A No. 


C 

A 

Q 


mony? 


A 

9. 

A 

Q 

A 


What was the correct figure, do you recall? 
•5321,169. 

The 321 was chanced to 231, Is that your testl- 

Yes, sir. 

And Is the figure for March correct? 

No. 

Is the figure for February correct? 

No. 


A 

Q 


And Is the figure for January correct? 

I don't believe so. 

Can you tell us by approximately how much the 
March figure of bookings was reduced? 

A 1 believe the March figure was reduced by * 
approximately s’xty or severity thousand dollars. 

C And the February figure, by how many that was 
reduced? 


A 

Q 


Between forty and fifty thousand 
And the January figure? 
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A Between twenty and thirty thousand dollars. 

■i Did you have a discussion with Mr. Savitsky 

when these figures were Inserted? 

A Yes, I did. 

Q Did you Insert these figures pursuant to 
Mr. Savitsky's Instructions? 

A Yes, I did. 

Q Did Mr. Savitsky then take that document with 
him to .!e;< Yo^k? 

e Yes, he aid. 

Q When Mr. Savitsky returned to California, 

did he have any dlacussion with you ’with reference to 

that document? Just yes or r.o. 

A Yes, he did. 


Can you tell us when or where this conversation 


took place? 

A In the office at Dana Hall. 

Q Approximately when? 

• > A It. was either late December or early January. 

0 Of 11173 ? 

A '72 or 3* January, '73* or December, '72. 

Q And can you tell us the substance of the dis¬ 

cussion he had with you in late December or early January 
with reference to the* document? 
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• A Jri reference to this document hr. oavitsky 
‘ S3 ' d upon returning from New York that I had not reduced 
the numbers enough. He said the lawyer told him that we 
should have reduced it more. 

MR. TESSLHR: Objection, your Honor. 

THE COURT: The Jury is instructed to disregard 
the wi tries 3 ' testimony concerning what Mr. .Savitsky 
told her about what the lawyer had said. 

^ Forget what the lawyer said. Just tell me 
what Mr. Savitsky said to you. 

He told me that I hadn't reduced the figures 
enough. I had a conversation further with him on that. 

Q Concerning this matter? 

A Ye 3 , sir. 

Q What was that conversation? 

A I pointed out to him that on the last entry 
for April I had transposed it and reduced it by $90,000 
and he said well. It still wasn't enough, and I again said 
•that I had, you know, been reducing the other figures ~ 
lesser and lesser but each month going backwards, and he 
says. Well, it should have been more.” 

Did there come a time when you severed your 
relationship with Mr. Savitsky? 

A Yea. 
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2 


And Dana Hall? 



A Yes. 

Q When was that? 

A March 27, 1973- 

Q What were the circumstances of your leaving 

Dana Hall? 

MR. TESSI.ER: Objection, your Honor. Has 
nothing to do with the issues in this lawsuit. 

THE COURT: I think It goe3 to credibility. 

She may answer. 

A Would you please repeat the question? 

THE COURT: What were th° circumstances of 
your leaving? 

A It was a very sudden leaving. I was very upset 
that particular afternoon. Somp discussion between Mr. 
Savitsky and myself, and I had planned on working late 
that evening. At about six o'clock Mr. Savitsky came 
by the office, said good-night to me and two of the girls 
that were working. 

About a half hour later his 3on-tn-law came by 
to say good-night, and I started to have a conversation 
with him to tell him that I was upset about the way Mr. 
Savitsky had talked to me that day and I began to cry. 

And I couldn't stop crying, and the girls that 
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7 * 


W<!rc work) "e tried to reach my doctor. They were unable 
to do so, so they took me to the Veteran's Hospital out 
in West L.A. Where I was able to see a doctor. 

At about eleven-thirty that night, I waa feeling 
be.ter. I was able to talk, and 1 was able to breathe 

--.y, ar.ri I went , coffee with the two girls and told 
then that I thought I'd be ail right, T was able to go 
hone, but 1 gave one of the girls the key that I had to 
the office and the ladies' room, and I said, "Please take 
these back, I hove a feeling I won't be needing them any 


more. 


iMd you over return to work thereafter? 

A -to, I never did. 

Q That was the manner In which your relatlonshl] 
was severed? 

A I did not speak to K r . Savitsky -- 

Tr.SSLSH: Objection, your Honor. I don't 
think that Is responsive. 


THE COURT: Yes, I think that can be 


answered 


yes or no. 


Well, tt was not the end of the relationship 
in that sense, 3lr. 

Was that the manner In which you concluded your 
employment w’th Dana ’rail? 
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Wilcon-Cro3: 


Yes, sir. 


Have you worked part time since January, 1974 , 


to the present? 


Yes, sir. 


Ma ° Wllson » are You under psychiatric care? 


No, 3 Jr. 


Have you ever seen a psychiatrist? 


Yes, sir. 


Have you ever been under psychiatric care? 
Yes, sir. 

When was the last tine. Miss Wilson? 
Approximately six or elgnt weeks ago I was 


die cha rgea. 


• • 


Q You were discharged. Who were you being 

treated by? 

f' ilr. Alena Bnrnkcncky. 

Q Dr. B~rakonsky In a psychiatrist? 

A Ye3. 

How long were you under Dr. B-rakonsky's - 

ca re? 

A I wan under Dr. Brrakonsky's care on a part- 
tlrre basis from March 27, 19 — excuse me, March 28, 1973 , 
until the first week In August when she wan transferred 
to another department rnd was able to take me as 0 regular 
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full-time, you know, patient with a weekly appointment. 

0 So from August, 1973* until approximately six 
or eight weeks ago, you saw Dr. Barakorisky on a weekly 

basis? 




A 

Q 

A 

r 


Yes, sir. 

How many t^mes a week? 

Once a week. 

Eve ly week? 

Every week. 

Q From March until August how often did you see 
Dr. Barakorsky? 

A For the first week after March 27th, I saw 
Dr: Barakonsky or one of her assistants for six days. 
After that I — 

Q Six days straight? 

A Yes, sir. 

0 How many hours a day? 

A Approximately one hour. 

Where did you see the doctor* or her essl 3 tarrt? 
“ At the .Veteran's Hospital, the Brentwood 

Veteran's Hospital In Went Lon Angeles. 

C Were you a patient at the hospital? 

A I was an out-patient. 

0 W' n there a time, during any of that time. 
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W11 son-Cro s: 


whon you were on In-potlent? 
A For one day, 3 ir. 


C; Then y° u were an out-patient? 

A Yes, sir. 

5 Uh1ch n, " nt y° u «"» ^ every day to see the 
doctor or one of her assistants? 

A For that or;e week. 

• ^ Then after that one week? 

As the appointments were available. 

Q On the average how many times a week did you 
see the doctor or one of her assistants? 

I would take a guesstimate of approximately 
once every two to three weeks. 

C Prlor to , ' J9roh 27, 1973, were you ever under 
the care of a psychiatrist? 

A Yes, sir. 

° Whon ror th * time prior to thot dote wer, 

you under the care of a psychiatrist? 

A Approximately 1967 . 

Q What wan the name of thot psychiatrist? 

A Dr. Gordon Saver. 

Q That was In 1967 ? 

A Approximately. 

Q How long did you see Dr. Sever? 
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kR* STRASSBERG: Your Honor, I didn't object 
to any of the prior questions but I think that this which 
has nothing to do with this case has gone on long enough. 

THE COURT: Well, I have considerable doubt 
about 1 ta weight but it is cross examination. She is 
obviously a very important witness in the case. 

•MR. STRASSBERGi Fine. 


THE COURT: And I will permit it to a reasonable 


degree 


Q How long were you under Dr. Saver's care? 

A From approximately 1962 , I think, until 1967 , 
and there was about a one or one and a half year period 
when I did not see him at all during that time. 

Q When you were seeing Dr. Saver, how many times 
a week did you see him? 

Towards the latter part of the treatment, I was 
lr, group therapy with D r . Saver once a week. 

Pr.or to that, I saw him approximately once 
every two weeon an individual session, and was in the 


group. 


Mss Wilson, do you know the condition for 


which Dr. Barakonsky was treating you? 

A Yea, sir. 

Q Will you t"ll the Jury what that was? 
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neuron is. 


Wilson-Cross 

Anxiety. 

In that it? 


190 


n 


I believe the medical terminology was anxiety 


0 How about Dr. Saver? Do you know the condition 
for which he was treating you? 

A The name condition, sir. 

/re you anxious this morning? 

I am a little nervous. 

It doesn't affect your memory, does it? 

It doesn't seem to, sir. 

No, it doesn't. Tell me. Miss Wilson, did 
there corr.e a time when Mr. Savitsky told you that M.J.B. 
Associates was no longer employed by Dana Hall? 

A Yen. 


Q 

A 

Q 

A 




c When was that? 

« 

A Towards the latter part of April of 1972 he 
told me that there would no longer be a M.J.B. Associates. 

Q What did that mean to you? ' •** 

A I asked him what exactly that meant and he 
further explained It to ine. 

Q What did he say to you? 

A He told me that Mr. Jerry Katr was going to 
be employed by Dana If-11 an a salaried employee, that Mr. 
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Mol Ki^eman and Mr. Bob Orensteln would be employed as 
Individual salesmen covering particular territories after 
May 1st of 1972. 

C Simply stated. Miss Wilson, didn't it mean 
that -- can you fix the date of that conversation? 


of »7P 


Mew York? 


Sometime within the last two week 3 of April 


Was that after Mr. Savitsky had come back from 


No, I believe that that decision was made 


after Mr. Kat 7 had been in Los Angeles. 

Q I wonder if you could pin that date down any 
more accurately than sometime in the last two weeks of 
April. Is It your recollection that it was in the last 
five day3 of the month or between the 20th and 25 th or 
between the 15 th and the 20 th? 

^ ^ don't think I could be a 3 specific as to 

pjn it down within five days. I could within the two 


weeks. 


Q Within the two weeks, sometime in the last two 
weeks. Isn't it a fact. Miss Wilson, that after that 
date, which was sometime in the last two weeks of April, 
any orders written In New York and shipped thereafter were 
not to be credited to M.J.B.v 
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A • Was It. - 



Q Isn't that true? 

A I am sorry. Would you repeat the question? 

Q On an order written In New York by Nr. Katz 

after the date of that conversation, that order was not 
commlnslonable to K.J.3., Isn't that correct? 

A No, that Is not correct. 


i You mean M.J.B. got a commission on an order 
taken after that date? 


A It was my understanding that they were to re 
celve commissions up to orders booked up to April 30 of 
1972. 


Q Did Mr. Savitsky tell you that? 

A Ye3, sir. 


Q He said that even though M.J.B. wa 3 terminated," 
Mr. Katz was working for the company, any orders that 

Mr. Katz wrote up to April 30, .1972, wore to be credited 
to M.J.B.? 

Yes, sir, because Mr. Katz was not going to 
become an employee of the corporation until May 1st. 

Q All right. Let's take It as of May 1st. After 
May 1st, how were orders to be credited that were written 
In New York by Mr. Katz? 

A The orders written in New York by Mr. Katz were 
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to bo credited to the New York office. 

3 Not to M.J.B.? 

A No. 


193 


n 
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Q The orders written by Mr. Kleeman and Mr. 
Orensteln, were they to be credited to M.J.B.? 

A They were to be credited to Mr. Kleeman or Mr. 

Orennteln, whichever was appropriate. 

MR. STRASSBERG: Are we now talking about 
order3 which are after May 1st which are outside the 
scope of this case? 

THE COURT: Yes, I don't understand this, Mr. 
Tessler. There Is no dispute about orders that were 
booked after May 1 , 1972 . 

MR. TESSLER: I didn't know that was conceded, 
your Honor. I will certainly go along. If there Is no 
dispute I will go along. 

Q Mias Wilson, how many orders -- what was the 
dollar amount of shipments In January, 1972, on orders 
booked by M.J.B.? 

40 

A I don't remember, sir. 

Q You don't know, do you? 

A I said I don't remember. 

0 Do you know today? 

A Today, I do not remember. 
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cf the false Commission Statement, Plaintiff's Exhibit 
10? To your best knowledge, In fact, the only person 
who had a copy of the original statement. Plaintiff's 
Exhibit 11, when you walked out of Mr. Savitsky's office 
that day, was Mr. S n v1.tsky himself. Is that not so? 

A Either Mr. Savitsky or the Dana Hall file. 

Q All right. You had left them on Mr. Savitsky's 

desk and to your knowledge that was the only copy of this 


statement that existed on that day? 

A As I said, I don't recall whether I — 

0 To the best of your knowledge, please. 

A To the best of my knowledge, sir, I don't re¬ 

call having any other copy otner than that, either putting 
it on his desk and leaving it there or taking to back to 
put in a file. 


Q Do you remember taking it back to put in a file? 

A I don't remember. 

C In fact, I think you just testified your recollec¬ 
tion ws 0 you left it on his desk. • 

A I believe I left it on his desk, sir. 

0 In January, 1972* did you know that the commission 

arrangement with h.J.B. Associates had changed? 

A Yes. 

C; Did you know that at least from January, 1972, on. 
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they were to be paid only on the dollar volume of 
shipments during the month? 

A I -- 

Q Let me rephrase that. 

A Yen, your question is a little bit confusing in 
terms of a change. 

C. Let me see if I can make it. less confusing. 

Iri January, 1972* the commission arrangement 
v: 1th ft.J.B. changed? 

A Yes. 


Q From January, 1972, forward, was It not a fact 
that they wore to be paid commissions on the volume of 
shipments made during the month? 

A Sir, that was not a change from any other method 
of paying them. 


0 That Is the way they were paid prior to that? 

a They were paid prior at the end of each 

shipping month, yes. 


C Based on the volume of shipments during the- 
month, the amount of goods shipped? 

A That was the way they had beer, paid, yes. 

Q hot the amount of goods booked? 

A They were paid on bookings for a period of 

t! me. 
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Q • Prom January, 1972, on? 

A Uo, they wore not paid on their bookings from 
January, and their actual payment computed after the end 
of the month, the actual commissions due them, were on 
rhl pmer.ts. 

And so for the months of Pebruary, March, 

"•rrn. May, 1972, they got a commission based on the 
volume of goods shipped, the amount of goods shipped, 
correct? 

A January through '‘-prii of 1972 I paid them -- 
prepared Commission Statements ard sent checks out at 
the erd of the no.ntp, which ,;ould have been the 10th of 
the following month or thereabouts. 

Based on the dollar volume of goods shipped 
in the preceding month? 

A Correct. » 

The month for which the Commission statement 
was paid and the amount of goods that they had booked in 

i 

that month or the prior month or the month before that*- was 
of no Importance, isn't that so? / 

Well, T don't know what you mean. 

In determining their commissions. \ 

A In determining their commissions? 

Q In determ’r’ng their commissions, It was of no 
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Importance, to that correct? 


A It had no relevance to their Commission Statement 

I 

•t No relevance whatsoever? 

A In preparing the Commission Statement there 

was no relevance. 

Q All right. When you testified regarding Plain- 
^' f P'Exhibit 12 in evidence, which Is a statement which 
has been colloquially identified In this courtroom as a 
booking statement -- I show you the exhibit. Miss Wilson -- 
that is the amount of goods booked, correct? 

A It Is not — 

Q Aside from K.J.B.? 

* It is the correct amount of dollars booked by 
each of the salesmen other than K.J.B. 

Q But th<s statement, this amount of goods booked, 
be it correct or incorrect, had nothing to do, did It, 

Miss Wilson, with the amount of commissions that. M.J.B. 

W3s to get? 

r No. It had nothing to do with the commissions 
that they were to earn by the ultimate shipment of the 
orders. 

Q By the way, was that the same practice, the 
practice of the compary with regard to all of the other 
salesmen? 
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Unless there was an automatic credit rating. 

Then It wasn't phoned in? 

Then it was -- excuse me -- not phoned in. 

When an order was phoned Into the factor and 
approval was given or automatic credit was giv*»n, where 
did the order go then? 

A By that t^me the order would normally have 
been totally processed and ready for the shipping department 
Q When you say totally processed, what do you 

mean? 

A It would have beer, calculated In terms of total 
dollar unit. -- dollars on the order, total units. 

Q Who would do that? Did you do that? 

I have done it. 

Was that ore of your regular functions? 

Tt was not a regular function. 

Whose function was that regularly? 

The order clerks. 


A 

Q 

A 


A 


C 

A 

Q 

A 


That was not yours? That was not you? 
Wo, I v;as not the order clerk. 

Was there more than one order clerk? 
Yes, there was. 

How many were there? 

It varied from one to three. 
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^ • Right, but you have done it on occasion? 

A Ye 3. 

O How many billers were there? 

A It ranged from one to three. 

•Q What did the billers put on the shipping 

Invoice? Put all the information? 

A Depending on who was billing, normally they 
would tiyto put all of the proper information on the in¬ 
voice. 


C Did they put the customer? 

A The customer's name. 

Address? 

A Address. 

Q Customer's address? 

A Yes. 

■x The style number? 

A Before the style number was put on, sir, there 
was a block approximately one-third of the way down 
which celled for the date, the customer's order number# 
the department number, the salesman, nrd somewhere in 
that area wo would put the credit number. Then the style - 

Q I am sorry, I thought you were finished. 

Please finish. 

A The bottom two-thirds of the Invoice c.a]Led for 


0 
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additional twelve to fifteen thousand dollars of shipments 
on which full commissions were payable were made In 1972 
on M.J.B. orders and approximately five to eight thousand 

dollars in half commissions. Where does that Information 
com« from, Mss Wilson? 

f i)urJng the last week of any given month, it 
was customary at Dana Hall that we would have the heaviest 
shipping period of the month, and very often. It would run 
even an extra day or two into the following month. 

Percentagewise, based on the history of that 
particular company, you could pretty much tell what total 
percentage of the month would be shipped. 

So you are approximating those figures? 

I believe I testified that I was approximating 
the f’gures, sir. 

Q Y ° U dldr,,t r ee ar.y document to give you a figure? 

A The documents that I saw during that time were 

the -- just total shipments for each of those days. 

Q Total shipments, not broken down Into mlesmen, 
by salesmen, were they? 


ft • J. B. 


They were broken down into salesmen other than 


You testified that full commissions were payable 


on shipments of two hundred to two hundred twenty-five 
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2 

of fact as your Honor well knowe, counsel submitted a 


3 

statement to the effect that even the Invoices didn't 

i/ 

f 

• 4 

exist, and that was filed with this Court and It was only 


5 

until yesterday that we found Invoices produced here. 


6 

J respectfully submit that on the basis of the 


7 

testimony that has been adduced here, the Jury can make 


8 

a determination as to the amounts of the shipments. 


9 

KR. TE3SLER: Your Honor, the basis of this 


10 

motion is that at the end of the plaintiff's case — 


11 

foR. STRASSBERG: In addition to which — 


12 

KR. TESSLER: Just a minute, may I finish? 


13 

MR. STRA33BERG: -- there 'were some $46,000, 


14 

Ria ir.tlff's Exhibit 15, in copies of salesmen's invoices 


13 

for the month of June which were and are in evidence before 


16 

this Court as a partial of that June shipment. 


17 

MR. TE3SLER: Your Honor, I again say that aside 

i 

18 

from the diff*cult ten in proving the plaintiff's case, 


19 

the plaintiff has the burden of proof, and I respectfully 


20 

submit that there is no evidence on which a jury can make 

- • . 

21 

ar; award of da monos on supposed shipments because there is 

' W f 

22 

23 

no evidence to show, other than a guesa, an approximation, 

a recollection from a bookkeeper, as to what shipments 


24 

must have been, and T submit that lr not sufficient to 

A 

25 

go to the jury and yo"r Honor should dismiss the first 
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complaint at this time. 

THIS COURT: We have two problems with that. 
Problem number one I 3 the fact that according to Mr. 
Ctras.'-.berg he asked for there record? much earlier, he 
wa 3 told they didn't exist, and on the eve of trial 
practically, three very large cardboard containers or 
flies are in effect dumped on him and he Is In effect 
told to find the needle In the haystack In time to get It 
lr. evidence before closing his case a day later, while 
belr.g in court all the time In the meantime. 

MR. TE 0 SI 1 ER: Your Honor, as an officer of 
the Cou r t - - 

THM COURT: Excuse me, let mo finish. 

MR. TESSL5R: 1 am terribly sorry. 

THE COURT: Point number two Is the fact that 
he js convinced that look'ng at the records wouldn't do 
any good anyway because the tames that appear on the 
Invoices have been changed. M.J.B. has been replaced by 
Hew York, and there Is no way of determining which shipments 
were made In response to orders booked by M.J.B. Of 
course, those records are equally available to the defen¬ 
dant, as a matter of fact even more so because the defendant 
ha:; had them not just for the time of this trial but ha 3 


had th rt m ever since t'.ey were originally made two years ago. 
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company? 


da vl tsky-Dl rcct 

Mr. Savitsky, where do you live? 
I'Oo Angeles, Beverly H 1113 . 

'•/hat 5s your occupation? 


Dross manufacturer. 


Do you manufacture dresses by a particular 


A Yes. 

^ I s that Dana Hall of California, Inc.? 

A . 

Q Are you an offJeer of that company? 

A Yes. 

Q What office do you hold? 

A President. 

Q How long have you been president of the company? 

A Since the company started In 1963 . 

The company is engaged in the same business 

since 1963 ? 

t Yes. 

9 Do you manufacture a particular typo of dress? 

A rfc started with Mirror drosses and then went in¬ 

to both Mi oner and Juniors, discontinued the Kisses, and 
manufactured strictly Junior dresses. 

We are currently manufacturing both Misse 3 
aid Junior drosses. 
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Q • \lhat price range dro.n3 do you manufacture, 

Mr. Savitsky? 

A $10.75 wholesale to $22.75 wholesale. 

Q otr.ce 1963 has this been your chief occupation? 
A Only occupation. 

Q President of the company? 

A Yea. 

Q Where are these dresses manufactured? 

A In Los Angeles. 

Q Where are they sold? 

A Nationwide. 

Q How are they sold? Will you tell the Jury 

what your sales organisation consists of? 

A ~ Have a *>ew York office, and we have approxi¬ 
mately fifteen men in various parts of the country who 
represent us and travel on the road. 

\ Are there persona full-time employees of 
Dana Hall? 

A • No. 

^ Ai*e any of them fuil-tlme employees? 

A I wouldn't think so. 

r What Is your arrangement with these persons? 

A They work on a oommlsslon draw, commission 


against, merchandise shipped 
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Q • With regard to the plaintiff in this action, 
."ales Associates, would you toll the jury 
when you first heard of that organisation and under what 
c J rcurns tar.ee c? 

A T believe, if my recollection is correct, 
that Mr. Orenstein came into Los Angeles to see me. 


Jll 


O Do you recall the date? 

A L'o, 1 don't. 

Q Would April, 1971, refresh your recollection? 

A It would be around that time. 

Q Did you have a conversation with Mr. 0 ren 3 tein 
at that time? 


A Yes. 

Q What was the substance of that conversation? 

A Well, I told him that we were looking for 
representation in Lew Vork, and he told me of his facilities. 

0 What did he tel] you exactly? 

A He said that he had a showroom at 1375 Broadway 
and he was representing a couple of people, a couple o€ 
lor- Angeles manufacturers, and he was looking for another 
hos Angeles line, preferably in Junior dresses, he 
wasn't Interested in the Misses dresses. 

Q At that meeting, did you and for. 0 ren 3 tein 
reach an agreement an to his employment or as to the employ- 
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interested lr. only Im.J.B. Jn this case, ar.d wo are 
Interested In a specific period of time, and I don't want 
to got Into any general practice that he may have had 
previously or at any other t<rne or Involving any other 
parties. I don't think It is relevant or material to this 
n. etter. 

Mh. TKoSLKP.: Your Honor, I th<r.k this Is 
background which would be Instructive to the jury. 

TKK COURT: I think there Ls a limit to the 
usefulness of background material. 

tfe are Interested In M.J.B. and we are Interested 
creers that were written 1.. April principally, and 
perhaps to come extent In March, and we are not really 
Interested in other lines except those for which orders 
might have been written In those months. 

MR. TKSoLSR: All right. 

Q Mr. Savitsky, did there oome a time when your 
arrangement with i'i.J.B. was terminated? 

A Yes. ... 

Q And do you recall when that was? 

A The first of April, first week In April probably. 

Q Do you recall the clrcumotanceo that led up 
to the termination of that •arrangement? Why was it termlnatejd? 

A Because th^y weren't traveling. 
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Q • When did the samples, for the fall line of 1972 
go out to M.J.B.? 

A The fall line didn't go out to M.J.B. The 
fall line was cent, I believe this to be a fact, the fall 
lines were sent to 1*100 Broadway, and were picked up by 
these two gentlemen as salesmen. 

They didn't have the fall line as h.J.B. 

C Mr. Savitsky, there has been testimony as to 
orders shipped during the month of May, 1972. What 
goods were those? Were they summer or fall goods? 

A Summer. 

f ’Would there be any fall roods there, too? 

A I doubt It. 

Q Mr. Savitsky, there's been testimony as to 
orders shipped In June, 1972. What goods would those be? 

A Fall. 

Q And Mr. Savitsky, there's been testimony as to 
orders shipped In July, 1972. What goods would those be? 

A Pall. 

C Mot cummer? 

A No. 

Q Now let's get right to it., hr. Savitsky, to 

the heart of thi3 case. 

I show you Plaintiff's Exhibit 11 which Is a 
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statement of calcs, the back-up sheet Is entitled M.J.B. 
Comm lac 1 on statement, May, 1972, and I ask you when for 
the first time you saw that document. 


A Last Thursday. 

Q Thursday of last week? 

A Right. 

Would you tell the jury the circumstances upon 
which you saw that document? How did you come to see It, 

sir? 


A I received a subpoena from our New York office 
that was the subjfter.a was issued and my Mew York showroom 
g1r.L got. It and mailed it to me, and the subpoena requested 
all the Invoices from fourteen or fifteen months, and 
the account cards, and I asked the bookkeeper to put 
these -- everything related to M.J.B. that she had in the 
office, plus all those Invoices and account cards be 
put in the showroom for me to look at. 

And she did that, and with that, she gave me 
about four manlla folders, and I went through the folders 
and uhere really wasn't anything that meant anything to 
me, and I also saw this, and this didn't mean anything to 
me, and I crumpled it up and I threw It In the wastebasket 

• X 

und rt r my desk. 

During the night. It bothered me, and I came 
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2 

In at eight o'clock that morning, and the boy that cleans 


3 

my office -- and the wastebaslot was empty and I asked ** 


3 4 

the shipper who cleaned the office and he showed mo the 


5 

boy and I said, "What did you do with the wastebasket?" 


6 

*na he showed mo a big barrel of refuse and trash that he 


7 

had threw:. ; n, and I said, "Tip it over,'' and I got this 


8 

out. 


9 

And it was then that I realised what it was. 


10 

that It was the Commission Statement for M.J.B. for May, 


11 

1972. 


12 

C . What did you do then, Mr. Savitsky? 


13 

A I brought it to Hew York with me and T apprised 


14 

you of the fact. 


15 

C I show you this doanent, photocopy document 


16 

which has beer, marked Plaintiff's Exhibit 1C for Identifies- 


17 

tion, which purports to be a Commission Statement for 


18 

May, 3972, for M.J.B. Associates. Have you ever seen that 


- 19 

document before? 


V 

A Yes. * 


21 

Q T ask you to direct your attention to the 


22 

y 23 

second page of that document, which !s the back-up sheet 

that we have had testimony about. 


24 

A Yes.* 

• 


25 

Q Have you e*er seer that document before? 


_ 
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1971. 


Sav 1 tsky-D1root 


w 


Ky wrltln S Is from April, 1971, to November, 


Do you recognise the writing appearing after 
November, 1971? 

A Tt Ia r.ot my writing. 

Q Do you recognire whore writing it Is? 

Well, all the handwriting from December 
through November la all the same I would s^but - 

Q Can you recognire it? 

A. I can't say that it Is anybody's honestly. 

* Did you at any thme In this period pay 

comm’ssIona to salesmen based cnthe'r bookings? 

A i\o. 

0 3p v1tsky, did you at any time Instruct 

Mss Wilson or ar.y other employe? of Dana Kail to put 
fa la booking figures or, that statement? 

f Absolutely not. 

Mr. Savitsky, what Is a house account? «* 

'■ A house account la when it Is written In -- 

l ; ko It Is written In our office In 1400 Broadway, and 

because of the type of account, and the volume that we 

R,1 " ht Vror7i - th - account, we don't g'vc the salesman 
commission on that ty^o of account. 
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Q * In 1971 and 1972, did Darn Hall have house 
accounts In Hew York? 

A Yea. 

Q Do you recall the names of any of those 
accounts? 


Phi13ipsborn, Brooks Fashions. 

rfas Commonwealth Trading a house account? 

Commonwealth Trading? 

Was that a house account? 


Yes. 


Were there other house accounts? 


Yes. 


'•‘/orc salesmen paid commie ions on orders 


written from these accounts? 



C; hr. /ievJtnky, did you bring with you all of the 
shipping Invoices of ^ar.a Hall ana Ml key Junior's 
for the period January through July, 1972' 

A Yes. 

r»c> there shipping 'r.voices chow the salesman 
for whom an order originated? 

A Yes. 

Q Tr that the salesman who Is entitled to 

commission on that or er? 
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C 1)0 the shipping Invoices for the month of June, 
197?, show orders originating In Now York? 

A T assume so. 


order:: ? 


Wn3 M.J.B. entitled to commissions on those 


!f the statement says no. It ^ no. 

Who would be entitled to commission on the 


orders? 


A Whosever name appeared on the Invoice. 

If you had an order on which the name "New York" 
appeared, who would be entitled to the commission if 
anybody? 

A Mew York. 

Where did that order or'g'note from? 

A 1400 Broadway. 

1 That was your showroom? 

A Right. 

0 After the termination of your arrangement vrlth 

M.J.B., was Gerald Katr employed by Jana Hall? 

A Yes. 

Q Where did Mr. Katr operate from? 

* 1400 Brosawa y. 

Q Go If an o"dor was written at 1400 Broadway 
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after the termination date, who would have written that 
order If you know? 

A Jerry Kat 7 . 

Q Would M.J.B. be entitled to a commission on 
that order? 





I chow you Plaintiffs Exhibit 13, Mr. Savitsky. 
I would ask ycuto tell the jury the amount of returns and 
allowances contained on that statem**:'.t. 


Returns are $ 1,854 with eight percent trade 


discounts -- 


c,: Just the returns and allowances. 

A $1,854. 

C Attached to that statement, Mr. Savitsky, is a 

ih.af of pip..i. Do you know what those papers represent? 

A Yes, these are duplicate credit allowances 

that our shipping department makes out when we get the 
dresses back. 

t. Do those papers relate in any way to the amount 
01 returns stated on the face of the statement? 

A I would assume that this is -- these relate 
to these returns completely. \ 

I show you the statement for the month of 
,lu ** -^ 72 , llalntiff Exhibit 34, and ask you what the 
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amount of returns on that statement is. 

A $1,923. 

Q Likewise, are there attached to that state.. nt 
copies of the credit memos issued on t,he returns? 

A Yes. 

iMr * Savitsky, this morning Miss Wilson said she 
terminated her employment with Dana Hall on March 27, 1973. 

On or about that date, did you have occasion to 
have a conversation with Miss Wilson regarding the 
nature cf her work? ' 


A 

H 

pigce ? 
A 
0 
A 

r 

A 

0 


Yes. 

uo you recall when that conversation took 

Well, she told me she wag -- 
"hen that conversation took place. 
Sometime that afternoon. 

Where did it take place? 

In her office. 

Was anyone else present? 

I'm not sure. 


Q 

A 


Was the door closed? 

If I said anything to Miss Wilnon, I anid it 
to her by herself. I didn't include anybody else that 
was iri the office. 
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/ 


Yes. 


V/hnt did you 3ay to her and what did she say 


A I told her that I didn't know why she had to 
work late with this other girl and -- 
Q What did she say? 

A She said she had to get the books completed 
because the accountant was coming in the follow!..g Konday, 
I believe. 


Q Did you say anything to her? 

A I Just left her there. 

0 To your knowledge, Mr. Savitsky, were any 
shipments made in the month of June, 1972, to which M.J.B. 
was entitled to commissions? 
a r:c. 

Q And in July, 1972? 

A No. 

Was it part of Mss Wilson's function to compile 
booking records for the salesmen? was that part of he 4 * 
function? 

A I believe she compiled — she put them together 
at the end of the — she Just entered them. She didn't 
compile them. She entered .them at the end of the month. 

Q That 13 the booking records? 
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Right. 


Q irVould you tell the Jury what. If anything, 
Mls -’ Wilson had to do with whipping records? 


Noth!ng. 


Were shippl. g Invoices delivered to her for 


any purpose? 


Q Was she the custodian of those Invoices? 

A No. 

W Did she receive compilations of the amount of 
goods shipped during a particular day or month? 

A No. 

Q Did she ever receive any breakdowns -- 

A No. 

C — In the regular course of business? 

* No. 

^t me finish the question, please --of the 
amount of any shipments made for the account of any 
particular salesman? 


MR. TESSLER: I have no further questions. 

THE COURT: Is your cross examination going to 


be extensive? 


MR. 5TRAS.. fU'.RO: I don't know. Judge. It 
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depends on what develops. 


THE COURT: Let's take our afternoon break now. 

(Recess) 

THE COURT: Mr. G trass berg. 

CROSS EXAMINATION 
BY MR. CTRA.SoRERG: 

C Mr. Savitsky, I believe you 'were here all during 
the testimony of Miss 'Wilson and as a matter of fact, a 
number of questions were asked of you by your attorney 
which required your having heard that testimony, and you 
aid hear it all, didn't you, sir? 

A Yes. 

Q Isn't it a fact, sir, that when Miss Wilson 
started to work for you In 1970, she was earning about 
4 » 2 C 5 , isn't that correct, sir? 

A I don't know how much she was earning. 


Will you accept my word for It that It was 


about $ 205 ? 



A If you say so. 

MR. TEGSLER: Object!or*, your Honor. 

THE COURT: Overruled. 

Q And will you accept my word for It that In 1973 
by the time she terminated her employment w'th you she 
was earning in the nr*a of about $350 a week. Isn't that so 
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Yes. 


.Q And as a matter of fact, you told us that in 
about November of 1972 , you had a discussion with her 
where you complained about her work, didn't you, sir? 

A Yes. 

Isn't it a fact that In December of 1972 she 
receivec a bonus of *1,200? 

A Yes. 

Isn’t It a fact that in December of 1972 she 
received a $25 a week raise? 

A Yes. 

Q This is the employee where work you were com¬ 

plaining of because you always had to keep ask'ng her, "Why 
are you working late?" I. n't that so, Mr. Savitsky? 

A She only worked late at the end of an audit 

period, and she was usually three months behind on 0 
three-month aud1t. 

Mr. 3 nv*tsk.y, since your attorney raised so many 
questions ahout the subject, I just want to ask you, there 
’s nothing wrong, <n your opinion, with somebody under¬ 
going psychiatric care on occasion. Is there? 


An a matter, of fact, you believe 1 r. It, right? 
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• And after she wrote out these statements,after 
compiling all the figures from the shipping, right? 

A Yes. 


Q And it was on the chipping figures that the 
Commission .Statements were sent? 

A Yes. 

Q Is that correct? 

A Ye o. 

Q And so she was familiar with the shipping 

statements, isn't that so? 

A Yes. 

Q kr. davitsky, a few moments ag> your attorney 

showed you this Fla intiff's Exhibit number 14 and he asked 
you about these yellow documents, and you told us that 
these were credits for returns that you were claiming 
against M.J.R., isn't that correct? 

A Yes. 

Q And that is an original statement? 

A Ye s. „ 

c< And that statoment and the so-called credits you 

are talking about were never sent to were they, 

sir? 

A I never knew whether they were sent or not. 

0 You have t* e original right here, isn't that 
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correct? 

A No, that's a - yes, those -- 

Q The original statement Is r^ght here? 

A Y^s. 

Isn't It customary In your business to send 
the original statement, the credits, and the check with 


A** 

292 



Q £0 this original was produced here 3n court 
by .you yesterday, right? 

I didn't produce that In court. 

Your attorney produce.: !t. < n court, correct? 
Yes. 

Q And your attorney got It from you? 

A hot yesterday. 

Q Previous to yesterday? 

A A year ago maybe. 

0 A year ago? 

A Two years ago. 

Q And the same with the June statement, that alsc 
is an original Commission Statement? 

A Yes. 

{’ Correct? 

A Yes. ' 
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Q • And then the originals of these two statements 
'were never mailed to M J.B. now, wore they? 

A Apparently not. 

0 And since the statements weren't mailed to 
M.J.B., the back-up material about these discussions 
weren't mailed either, 1? that correct. 

A Apparently not. 

Q So the first time M.J.B. knew about any claimed 
credit deductions was when we heard about it in this 
courtroom from you, right? Just a yes or a no. 

A I can't really answer that o.uestton. 

C Well, 'f we never received any copies of these 
credit deductions -- 

A I honestly don't know whether there are other 
color copies for returns that they might have gotten. 

0 I see, but you do know that you have the 


or • .▼! r.a Is? 


Original statement sheet there. 
Original statements? 


Right. 


You heard the testimony of Miss Wilson this 


naming to the effect that these two statements far June 
and July wore prepared in approximately December of 1972 
at the same tine as tie May statement was prepared at your 
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A 

Q 

A 


That's a lie. 

you hear that testimony, sir? 

Yes. Yes. 

jjjd you at! 11 ma i fit a i n that you never told her 
what to write? 

A Absolutely. 

Q I'-i'd, sir, you heard Miss Wilson testify that 
she wrote the months from November, *71, through November, 
'72, on this sheet that's Plaintiff's Exhibit 12, the 
book T ng sheet, is that correct? 

A Yes. 

Q And you heard her admit here that she altered 

the figures, isn't that so, sir? 

A I heard her say that, yes. 

how, Miss ■•/'Ison has no Interest in your 


*"\ ' 
V 


business, dc rt s she. s’r? 


Miss Wilson derives nothing from any reversal 
of figures, does she, sir? 

A Wo. 

Q But assuming for a moment that you wrote "No 
sales" or; there when there really were sales, then you 
would save a commission, would you not, sir? 
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material- to send It to New York. 

Q Sir, ware samples sent to tf.J.B. In the month 
of April, 1972? Yes or no. 

A Ko. 

0 I.'ow sir, I chow you this Invoice da tea April 

13 .. 1972 , which visa furnisher me by your attorney as being 
one of the records of samples sent to K.J.R. 

Kft. T3CSL5R: I object, your Honor. If Mr. 
Strassberg would like to testify, let him take the stand 
but ^ f he wants to know what a document Is, let him ask 
the witness. 

i'ili. STiV.CSESHO: Let's phrase it differently. 

C Is that a photostat copy of a sample charged 
to M.J.B.? 

A Y e s. 

Q And does it say K.J.B. on It on April 13» 

1972? 

A Yes. 

C Does this one say K.J.E. on it on >’.pr11 13 th? 
t Yen. 

C And on Apr'l 17th, docs this one say M.J.B.? 

A Yon. 

Q And on Apr 4 l 20th, does this one say M.J.B.? 

A Yes. 
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MR. TES3LER: Ho objection. 

(1 lo- n^i ff' s Exhibit 13 received In evidence.) 

Q How, air, did you ever at alL at any time, 
f,Kld0 frorTI th03e Instances that have been raised today, 
Miss iV 1 icon to reduce figures? 
r Absolutely not. 

Cn any otnor documents? 
r Absolutely not. 

MR. TESSI.ER: I object to the form of that 
quest'on, your Honor. It Implies a fact which has not 
been proven. 

IhE CCIRT: 1 don't believe It Implies anything, 
He just asked him whether -- 

MR. TESSLSR: He said other than the times we 
talkeo about earlier today. That implies a fact. 

THE COURT: He means other documents. Rephrase 
the question. 

Sir, did you ever use the words "Get down more" 
••o .-.Irs Wilson In telling h°r to reduce fibres on ** 

Anna Hall records? Yes or no. 

A I rot only didn't say it, I don't speak that 

way. 

Q I em going to show you a little piece of 

paper, and I want you to tell me whether or not the words 
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"Get down more" are in your handwriting? No, no, don't 
look at the rest of It, Just the words "Get down more." 

A Yes, these are In my handwriting. 

C That is in your handwriting? 

A. Yen. 

Q And, sir, as a matter of fact, among other 
things, you told Mac '.Vilson to reduce your Inventory 
records, did you not, sir? 

A Absolutely not. 

Q You did use the words "Get down more"? 

A That's written on that sheet of paper. I don't 
know what that pertains to. 

Are the numbers — are the words "Get down 
•:« 89,000 on the top of the other side l:i your handwriting, 
sir? 

,l I don't know what this pertains to. 

T an. asking you if it's in your handwriting. 

A Yes. 

MR. ST RA 5? SE ERG : May we have this document «. 

narked? 

(Plaintiff's Exhibit IQ marked for Identifica¬ 
tion. ) 

MR. 5TRAS. BERT: At this t'me I would like to 
offer that document tr. evidence. 
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not contesting this other subpoena nnd I think it is a 

misstatement to say that to the jury. It Implies a fact 
that Is not so. 

THE COURT: My understanding, and plea:»e 
correct me If I am wrong, Js that the contractual relation 
ship was terminatedas of the end of April, and that Kr. 
Katr was an employee of M.J.B. up to the end of April. 

MR. TESSLEH: I don't know. The witness would ■ 
THE WITNESS:/ I think — 

THE COURT: And the witness' statement that he 
was getting a salary from Dma Hall for the last two w *eks 

of April la news to me, and presumably Its news to r/ r . 
Strassberg, too. 

THE WITNESS: Your Honor, I am not sure but I 
think -- to my best recollection I think that he got two 
checks In April from !)• ria Hall. 

Q These records were produced here, three carton., 
of them, yesterday and, of course, we were or. trial all 
day yesterday and during the lunch hour, I took the liberty 
of spending It In here, and taking a look at It, and I 
recall your Commission Statement that was produced for 

the month or June showed no sales In June at all. Isn't 
that correct, 3lr? 

A That's whar it nays. 
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records. 


And that Is based on your records, right? 
That's based on Dana Hall or Mlkey Junior's 


Forgive me if I just pull these out a little 


before. 


I wish you wouldn't. 

MR. TESSLER: Your Honor, we had that discussion 


THE COURT: Yes, I thought you weren't going 


to remove them unless you had permission. 

a 

Q Take a look at Invoice ho. 5250. What is the 
salesman on 5250'3 initials? 

M.J.B. 

Q What was the date of that shipment? 

A 7/7 • 

(. June 7th? 

A Yes. 

Q Take a look at 5236. • 

A That's a split commission statement for 3262. 

Q Whose name la on there? 

f M.J.B. and Welninger. 

Q M.J.B.'3 name Is on there. Isn't it? 

A And Welninger, ye3. 


Take a loo;: at 5235. 
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A M.J.B. Welninger, $103. 

Q 5 l 80 . The an.ount of each one doesn't concern 
me. 


A It concerns me. 

Q Sir, please limit your responses to my questions. 
THE COUKT: Yes, just answer the questions. 

Q I 58 O. 

A M.J.B. Welninger. 

Q 5179. 

A "M.'J.B. Weinlnger. 

THE COURT: V/hat is the date of that? 


A 6/6. 

Q June 6 th. These are Just a few on June 6 th 
and 9th, your Honor. 

MR. TESSLER: Your Honor, I object, to that 
cha racterl ra ti on. 

1HE COURT: Yes, the jury will disregard 
counsel's statement that these are just a few. 
it 35175. 

A M.J.B. 

Q ' 5106 . 

A . M.J.B., but -- 

Q V/hat is the date of that, sir? 

But — 

SOUTHERN PHTaXT COUWT MEMOMTEMS. U.l. COURT MOUSE 



A 














Uf 


mb-If 


Snvl tsky-Cross 


.THE COURT: What Is the date of the last one. 


please, sir? 


A 6 / 5 . 

Q Could I have that book a moment, sir? 

A . May I say something? 


THE COURT: No. Your counsel will ask the 


ouestlons. 


Could I have that book, sir? Let me ask you 


a question. 

Isn’t It a fact that there came a time when 
you stated to jour help at the end of May, 1972, that In 
the future all orders that were shipped on Invoices from 
M.J.B. were to be booked as the New York off’ce or house? 

A If I said that, those five numbers would have 
been New York office, not M.J.B. I did not say that. 


THE COURT: Excuse me, that can be answered yes 


or no, sir. 


MR. STRAS5FERG: I move that the balance be 


stricken, your Honor. 


THE COURT: It may be stricken. 

Isn’t It a fact that we are dealing with 


hundreds of Invoices every day? 
A Yes. 


SOUTHERN DISTRICT COUNT REPORTERS, U.t. COURTHOUSE 

ro 


25 














•nr*vm 


Hi 


mb-lf 


3a vi tsky-Cross 


fl So that 5f 3 fGW invoices slipped by, it wasn't 
really a substantial amount, was It? 


MR. TESSLER: J object to the form of that 


question. 


THE COURT: Yes, sustained. 

Did you ever send M.J.B. a check for 
ar, y conjril 33 J oris on those invoices? 

A They were probably credited to Kleeman. 

MR. STRASSBERG: I move that that be stricken 
Q Sir, we are talking M.J.B. 

A They were probably -- 


Did you ever send M.J.B. 3 check for those 


c ommlcs 1 ons ? 


Apparently not. 
Yes or no. 


MR. 3TRAS5BERG: Excuse me a moment. I am 


just looking for another book. 


Here Is one on June 12th, ^ 853 . Does that also 


have M.j.b. on it? 


That'3 Agburn-M.J.B. 

How about 5852 , does that have M.J.B. on It? 
THE COURT: What la the number of the last one. 


please? 
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MR. STRASSBERG: 5832 . 

That la all the same store. 


Q Is It M.J.B.? 

A Agburn-M.J.B. 

Q Same company, same order, •*gburn and M.J.B. 

Who booked those orders? New York, Kleeman. 

A Jerry Katz. 

0 It says M.J.B. on It, doesn't It? 

A It could be an error. 

Q I see. 

It could be an error In our shipping department 

Q Take a look at 5^3 and see If we have another 

error. 

MR. TESSLER: Objection, your Honor. 

THE COURT: Sustained. What is the latest 
number now, Mr. Strassberg? 

MR. STRASSBERG: ^8^3. 

A This is definitely an error because It was 
shipped out of stock on 6/12 and they weren't working for 


Q Right. And jou vcre shipping against orders and 
reorders, were you not, sir? 

A Thi 3 was shipped out of stock, 6/12. 

Q Does It h.-.ve M.J.B, on it? 
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Ye3, It's an error. 


Was h.J.B. supposed to get a commission on 


orders and reorders? 
A Yea. 


Q Okay. 

A Does this say reorder? 

Q I haven't got the vaguest notion. 

A Well, It doesn't. 

S Sir, take a look at this one that was shipped 
on July 21st. 

A That's definitely got to be a mistake. 

9 What does that say cn It? 

A That's New York-Welningor. 

Q Right. Now take a look up at the date when the 

credit was approved on that order. 

A n/27. 

0 And In April of 19 — 

A The last week at least f*i.J.B. didn't work for 


Q April of fo.J.B. was still getting samples 

on April 28th. 

A That's the fall line. 

f T see. On April 28th they got samples. That 
order's credit was approved op the 27th? 
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A That*a the day we received It probably. 

Q That doesn't mean you received It that day. 

That means you got approval of credit? 

A Booked, right, right. 

Q Could have been received a month before that? 

A I doubt It. 

Q A week before that? 

A I doubt It. 

C I see. 
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A They didn't represent us the 27th. 

C Sir, please just restrict yourself to answering 

my questions. 

THE COURT: Yes, please. 

Q Now, you brought all these books In, and as I 
say, you have to forgive me, because I only had a short 
period of time. 

MR* TES3LER: Your Honor, I object again to 
counsel's speech. 

THE COURT: Yes. 

C Now, sir, these are your records 1“ these five 
volumes of all the Invoices shipped for the month ot May, 
1972 , Is that correct? 

A . Yes. 

MR. STRASJJr’.ERG: Xf.lt please the Court, I offer 
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THE COURT: These are May? 

MR. STRASSBERG: May, 1972 . 

THE COURT: Any objection? 

MR. TESSLER: Your Honor, I certainly object 
to the relevancy and If there was such a ground for the 
objection, to the manageability of the exhibit but other 
than that no objection. 

THE COURT: I am going to admit them even 
though, obviously, they are in a form now that makes them 
virtually unuseable as far as the jury is concerned. 

MR. STRASSBERG: I recognise that, your H^nor. 

I am offering them in on a technical basis. We have had 
testimony with respect to certain -- to the fact that the 
designation of the salesman was changed. I have had no 
time -- 

MR. TESSLER: Your Honor, again I must object 
again to this misstatement of testimony. There has been no 
such testimony as to a change of any salesman on any Invoice 
and I challenge Mr. Gtrassberg to 3how me and show the juiy 
an invoice on which there was a change. 

MR. STRASORERG: Miss Wilson testified — 

THE COURT: He isnjt aaylrig that the records 
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Los Angeles we called It "House." When we sold It In 
New York It was^'New York." 

MR. STRASSBERG: If it please the Court, I 
think there was some testimony by Miss Wilson with 
respect to House" or "New York" being U3ed interchangeably 
on the M.J.B. orders and I will have her re-testify to 
that. 


MR. TESSLER: I object, your Honor. 

MR. STRASSBERG: I offer these documents in 
evidence. Plaintiff's Exhibit 21. 

THE COURT: Is there an objection on that? 
MR. TESSLER: Yes, your Honor, the object lor. 


's that there has been no proper foundation to show the 

! 

competency of those documents, since there has been no 
testimony to show that any of those invoices represent 
orders that were taken prior to Mey 1st or prior to 
the date on which M.J.B.'s association was terminated, and 
without such evidence, the shipments themselves 'I submit, 
your Honor, should not he admitted. 

THE COURT: I will admit the exhibit Insofar 1 
as It contains invoices marked elther "Mew York" or 
M.J.B.," and Instruct the Jury that It Is up to them to 
determine whether or not the Invoices marked "New York" 
represent shipments 0.1 orders, that w^re booked by ,.J.B. 


I 
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or by the New York office of Dana Hall after the contractual! 

relation with M.J.B. ended 83 of April 30, 1972. 

-J 

So I think they should be segregated. This In 
without prejudice to your establishing by other means 
that the expression "Hou3e" was. In fact, used on orders 
which had been booked either b/• M.J.B. or by the New York 
office of Dana Hall. 

MR. STRASSBERG: And, of course, at that time, 
your Honor, the jury will be instructed that It in for thor. 
to determine whether these were -- 

THE COURT: Yes, at the present time they 
should be segregated chough and I will admlt them, I will 
admit those Invoices which bear the legend either "hew York" 
or "M.J.B." 

(Plaintiff's Exhibit 21 received In evidence.) 

THE COURT: Perhaps one of the other gentlemen 
car; do that, Mr. Strassberg, while you -- 

MR. STRASSBERG: Yes, your Honor, I was just 
taking a glance at some of these for a different reason. 

MR. TEUSLER: Your Honor, In view of your 
Honor's ruling, not admitting into evidence at thin time 
those Invoices that do not say "New York" or "M.J.B." but • 
nay "House" or something else, I wonder If your Honor 
would Instruct the Ju.'y to disregard the total of the 
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package of Invoices that Mr. Strassborg read out earlier, 
nlnce the Invoices admitted Into evidence obviously total ' 
les 3 , and I don't know how much less. 

THL COURT: I didn't believe -- I guess there 
were figures, $ 17,000 and $ 8,000 mentioned. 

MR. TESSLER: Right. 

THE COURT: I will Instruct the jury to 'gnore 
those total figures because we have excluded from the 
total at least for the present time, certain ones of the 

Invoices which contribute to make up the total. 

«!• 

MR. STRASSBERCJ: If It please the Court, 
order to save time, subject to your Honor's exact 
ruling with reference to the June and July Invoice:., 

with the consent of counsel I would like to introduce these \ 
exhibits into evidence. 

I 

THE COURT: I assume you make the* same objection? 
MR. TESSLER: Yes, T do, your* Honor. 

THE COURT: I make the same ruling. 

MR. TESSLEK: But, your Honor, I would a<~a 1 n 
reiterate the objection, which takes on even more weight 
as we get further and further from the termination date. 

THE COURT: That will be for the Jury to 
determine, that is, whether or not nhlpmento made In June 
and July were based o orders*, which were booked before 
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the end of April at which time the contractual relation¬ 
ship between Dana Hall and M.J.B. terminated. \ 

MR. TESSLER: Your Honor, T think we are 
to hear something as to the exact date on which the 
association was terminated. It Is not conceded by the 
defendant that it was April 30th or hay 1 st. In fact, 
hr. * vitsky has testified that It was his recollection 
it was much earlier in the month of April. 

MR. STRASSBERG: Mr. Savitsky has teotif'ed 
to him things, including shipping samples on April 28th, 
your Honor. 

THE COURT: That will he for the jury to de termin' 
then. I had understood that It was April 30 th even though 
there may have been some overlap between the tennination 
of the contract with M.J.B. and the commencement of the 
operations at 1400 Broadway. 

MR. TESSLER: That wasn't Intended, your- 
Hi-nor, and I don't want to certainly foreclo.se that as an 
Issue for the jury. 

THE COURT: I thought that's what Mr. Savitsky | 
said but that i3 for the Jury to determine. 

You not only may, you are adjured to. 

MR. STRASSBERG: At this time as Plaintiff's 
Exhibit 22, I offer t» 1 a group-of Invoices totaling j'. 24 , 000 . 
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MR. TESSLER: Objection, your Honor, to the 


total of the Invoices. 


THE COURT: Yes, don't rend the total If that 
stack includes any Invoices not marked M.J.P. or i.ow York. 

MR. STRASSHERG: Your Honor, there are some 
that are marked "House" so I won't rend the total 'n on 


this stack. 


i‘'R. TESSLER: I don't think your Honor has 
permitted the whole stack to come In. 

„ THE COURT: No, I make the same ruling. 

MR. STRASSdERG: The same ruling goes or all 


of them. 


THE COURT: They will have to by ije.^reg'*ro< 


Mot at the moment necessarily but before they are received 


In evidence. 


MR. STRASSBKRG: All right. Can we hav'- - - 
MR. TESSLER: Your Honor, In that c ’ rou t.ai.oe 
then, I would respectfully ask that the totals, the adding 
machine tapes on the front of each of the packets, be 


removed. 


1 

THE COURT: They will be excluded from evidence. I 


If time permits running a new adding machine tape on the 
stacks after the exclusion of those not marked "Hew York" 
or ’M.J.FJ.," then we /111 take.a belated offer of the new 
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mh-lf 
tapes. 

MR. STRA S3 BERG: Your ILnor, I think I wli?. 
clarify that before these are presented to the jury, at 
which point the tapes will be acceptable to the Court. 

J*‘R. TESSLER: I object to that statement. 

THE COURT: No, the tapes will be amended. 

MR. STRASSBERG: 22 then, your H^nor, will be 
the June Invoices In evidence. 

(Plaintiff's Exhibit 22 received In evidence.) 

MR. STRASSBERG: As Plaintiff's Exhibit 23, 
your Honor, we are offering In the July Invoices with 
the understanding that the same is subject to the objectlofi 
and ruling your Honor has made to the prior Invoices. 

MR. TESSLER: Your Honor, for the record I 
would like to restate the objection. 

THE COURT: I think It 1pretty clear on the 

record. 


MR. TESSLER: I would again ask your Honor to 
Instruct the Jury as you did with respect to the earlier 
.1 nvo I ces. 


THE COURT: I Instruct the Jury with respect 
to both the June and July Invoices just as I did with 
respect to the earlier invoices, it Is for the Jury to 
determine whether or ”ot thes^e.represent shipments made 
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°n orders booked by the plaintiff, fo.j.B. or whether they 
do not. 

(Plaintiff's Exhibit 23 received In evidence.) 

THE COURT: Apparently with respect to those 
marked M.J.B. there is no dispute. The only dispute Is 
with respect to t.-.ose marked "New York." Isn't that 
correct, for. Tessler? 

MR. TESSLER: There Is a dispute, your Honor, 
with respect to all of the invoices, ns to the date on 
which the order was taken. 

THE COURT: If it i3 marked M.J.B., you are 
still going to dispute that. 

MR. TESSLER: Yes, your Honor. 

THE COURT: All right. The trouble Is that 
these Invoices don't reflect the date on wh<ch the order 
was taken, and I thought you'd be willing to. concede that 
if they indicated M.J.B. they wore taken before the ari of 
April, 1972. 

THE WITNESS: ray I say sonflbhing, your Honor? 

THE COURT: Why not, everybody else 13. 

MR. STRAS.SBERO: Your Honor, could he be restrict* d 

to — 

THE WITNESS: June and July invoices would only 
reflect fall samples. «.• . 
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Junior hod three digits. 

THE COURT: So you can't tell from looking ot 
the number of digits whether it Is a summer Item or fall 
1 tern? 

THE WITNESS: No. __ 

THE COURT: Is there any other way that the / 
Jury might quickly tell whether or not a particular style 1 
number la a fall Item or a summer item? * I 

THE WITNESS: No. 

THE COURT: All right. 

0 Well, sir, you are positive that an order In 

/ 

July was for a fall item and was never booked for 
these people, is that correct? 

A That's correct. 

0 And you are absolutely certain of that, right? 

THE COURT: Did you answer? 

THE WITNESS: y e s. 

Q Isn't it a fact that M.j.B. was to get commission: 
on orders and reorders from their customers? • 

A Yes. * 

Q And Isn't It a fact that even If the order 

were taken in California, If it was for their territory, 
they got the credit for it?* 

A Yea. 
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<3 str, are you sayln e that when It was a house 
account it was marked "New York"? 


It wan not marked 'hew York 1 if it 


wan a house 


account? 


The termination l s dlfrere.it than what you - 
Sir, answer my questions, please. 

MR. TESSLER: your Honor, I think that 
counsel Is unhappy with the start of an answer, so he Is 
trylnm to foreclose the remainder of the answer. 

MR. STRASSBERO: Your Honor.4t i: call, forages 


or a no. 


MR. TESSLER; That is counriel's conclusion, 

your Honor. 

THE COURT: Well, plr aae , just answer the 
Quest Ask the question again, i, r . Stranger-. Please 

Just answer the question, sir. 

Ask the question again. 

V Ras "New York" used to describe house accounts? 

* 'Vew York' was to describe where the order was 


written. 


put on it? 


If it was a house account, was the word "Hew York 


•° U «'"ir TWT e ° unr U »■ COUKTHOUSC 

tv .(l«M Mr* vr»> w . w. . —— 


xm 








mb-lf 


Savi tsky-0rO3 


/r/ 


369 


A Yea. 

Q So then the word "House" or "New York" could 

be on house accounts, i3 that correct? 

A That's right. 

Q Is that your testimony? 

A That's right. 

^ instead of "I.ew York," you might also have 

written "House" on the thing? 

If it were written In Los Angeles It would be 
marked "House." If it were written in New York, It 
would be marked "New York." 

Q Didn't you say a moment ago that this was a house 


account? 


A That's right, which means 
C Yes, It was written in New York. 

A Which means house account in that termination 
nvans that the salesman doesn't get any creelt. 

Q Sir, in spite of your testimony that that 
was a house account -- 


hR. TE3SLER: Objection, your Honor. 

It says "New York" on there, doesn't it? 

A That's right. 


MR. TES3I.ER: Objection to the form of the 
question and I think counsel w Js deliberately misstating the 
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redirect examination 

by MR. TESSLER: 


Q Mr. Savitsky, on many ocean ions, does a store 
have more than one location, a particular chain? 

Well, there are many multiple unU stores, 
some with 03 many as 91 stores. 

Q When a buyer for a chain comes in and maxes CfJ 
order, does he make a separate order for each store? 

No, he usually -- we get or.e order and a break¬ 
down for how many dresses go to each store. 

Q When you ship, do you ship a multiple order 
on one Invoice? 

A Sometimes we do. Sometimes we sh*p »r. to the 
individual stores. 

0 When you ship to the Individual stores you 
chip it on separate invoices? 

Yes. 

^ relates to the same order? 

A Yes. 

•j. Mr. Levitsky, I show you Exhibit 23 -A which 

la goods sold to F'shion Bug and I would ask you to tell 
the jury the order number on the shipping invoice. 

A 21836. 

Q I show you Exhibit 2 3 -& which are goods sold 
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A Ye3, yer. 

MR. TESSLER: May we see, your » nor, Exhibit 
21, the May Invoices? 

THE COURT: Let me ark Mi-. Savitsky a question, 

please. 

MR. TESSLER: Certainly. 

THE COURT: 1.1 Charming .Shops a house account? 
THE WITNESS: Yes, It Is. 

THE COURT: Is Fashion Bug a house account? 

THE WITNESS: They are part of the sane company. 
Some of the stores are called Cha-ming Shops and some of 
the stores are called Fashion Eug, but It 1; a multiple 
unit operation. 


THE COURT: That Is a house account? 

THE WITNESS: That's right. 

THE COURT: No commission Is credit'd to 
anybody on sales to either Fashion Hug or Charming Chops? 
THE WITNESS: That's correct, your Honor. 

THE COURT: All right. 


Q Mr. Savitsky, did you factor your orders? 

A Yea. 

Q When you got an order In from a salesman, did 

you nee If that order wo3 credit worthy, that It had 

factor .approval? 
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Yes. 


Q Was a call made to the factor? 

A Sometimes f* was called In. Sometimes it was 
mailed In. 

Q When an order was called In for factor approval, 
when did that factor approval result? 

A Usually we would get It hack the same day. 

W When you got factor approval, Mr. Savitsky, 
was that noted on the shipping invoice? 

A Yes. 

Q We have here Exhibit 21 for the plaintiff which 
s sh< pp 1 ng Invoices in May. Some of them bear a 
notation "P.L." What does that mean, Mr. Savitsky? 

A That is on a preferred list. 

Q What does the preferred list mean? 

A Which means we don’t have to -- they have 
unlimited credit and we don’t have to call it Into tne 
factor. 


T show you invoice number U5901, which bears a 
shipping date of May 31 st. Would you tell the jury the 
date on which credit approval was given to that order? 

A May 25 th. 

Q Would you tell the Jury the amount of that 
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2 

Q 

Mr. Savitsky, In May or 1972, Mr. Kat 7 



3 

became 

employed by Dana Hall, did he not? 



4 

A 

Sometime In April. 



5 

Q 

And he worked out of the 1400 Broadway showroom? 



6 

A 

Yes. 



7 

Q 

Were any goods that were hooked and sold by 



8 

for. Kat .7 In April, 1972, shipped in May? 



9 

A 

Ye3. 



10 

Q 

And June? 



11 

A 

Yas. 



12 

Q 

How about goods that were sold by him In May, 



13 

1972? 




14 

A 

Shipped In June and July. 



15 

Q 

When Mr. Kat 7 sold goods after he was employed 



16 

by Dar.n 

Hall, would the fact that he was the salesms n 1 



17 

a ppear 

on the shipping Invoice? __ / 


18 

A 

"New York" would be -- J 


19 


"New York" meant Jerry Knt 7 ? 


20 

A 

Right. / 


21 

0 

As an employee of Dana Hall? j 


22 

A 

That's right. \ 


23 


MR. TESSLER: Nu further ouestlona. Judge. 


24 


• 

THE COURT: Mr. Strassboxw. 


25 

RECHOSS 

EXAMINATION 


. 
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Orcnsteln-Direct 


colors of the spring and summer styles that worn checking 
very strong plus the additional samples that he had sent 


a t the time. 

< Iri April? 

A Right, sir. 

C When you sold goods In May, Mr. Orenstein, 

what was the delivery date on those goods? 

A Probably If I was on the road in the beginning 

of May, figuring May 1st, It would have been July 30 th, 
complete "as read/July 30 th. 

0 It wouldn't have been June, though? 


It wouldn't havsbeen May? 

No. Right "as ready." The meaning of "as ready" 
Would It have been May? Would the goods have 


been sold for delivery In May? 

A I sincerely doubt 1 r< my particular case. 

Q How about goods that were sold in April? When 

wa 3 the delivery date on those goods? 

A. It would be a June or July tnolud'ng July 30 th. 
It's up to the particular account. 

0 How about May? 

A May up to July 30th. 

c -‘ Mr. Oren.:t 1:., do .you recall when you f 1 r3T“*got” 
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? 

paid by Dana Hall for your work after May 1st, your work 


3 

Individually? 

m 

L 4 

/ 

A Yes, sir. 


5 

Q What was your first Commission Statement? 


6 

A Oh, as a Commission Statement? 


7 

Q Yea. 


8 

A • No, I don't. I thought you meant pay draw. 


9 

Q Mo, what was your first Commission f.tatement? 


10 

A I don't remember it. 


11 

Q Would It have been June? V/ould there have been 


12 

shipments In June for goods that you sold when you were 


13 

no longer M.J.E. In June? 


14 

A There might have been but I don't know. 


15 

Q Do you think there were? What Is your best 


16 

recollection? 


, 17 

'• I don't know. 


18 

Q How about May, Mr. Orenstein? 


19 

A I am sorry, what? 


20 

0 H^w about May? 


21 

A What about May? Well, you got to understand -- 


22 

Q Were there any shipments of goods in May? 


23 

A Because of a personal problem, I lost -- I 


24 

• 

could not work the first two weeks In the month of May 

j' 

25 

except on Saturday wh' ch T wont out and In the evening. I 


i # 
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409 


could riot, you know — 

Q So that you really didn't 3 tart working 
individually for Dana Hall until after the second week 


In May? 


A Actually the third week in May. 

Q Actually the third week In May? 

A Right, sir. 

■Q. So that would you have had a Commission State¬ 
ment for May reflecting May shipments for your own account 
A I sincerely doubt it. Unless there was maybe 
a question where I needed some goods In a hurry for a 


store and he shipped them. 

Q Mr. Grenstein, I show you tills document and ask 
you if you have ever seen it before. 

A This is April. 

( Would you read -- 

This Is a May statement? 


0 What is it, please? 

A A May Commission Statement. 

Q Have you seen that before? 

A I don't know. 

Q Did you get a copy of that document? 

t' I don't know, I might have gotten one at home. 

Q You m'ght have gotten one at hone? 


so 
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OrensteIn-Direct 
A **ight, sir. 

Mr. Orensteln, this Is a Commission Statement? 
f Right, sir. 

0 With a back-up sheet addressed to Boh Orenstcln 

for commissions for the month of Kyy, 1972, Is It not? 

A Right. 

MR. TESSLER: I would ask that It be marked 
for Identification, your Honor. 

(Z5efendant 1 s Exhibit B marked for Identifica¬ 
tion. ) 

And attached to Defendant's Exhibit B for 
Identification Is a back-up statement, is It riot> 

A I-vlght, sir. 

Q And that shows the date that shipments were 
made of orders that you solicited. Is that correct? 

That's been the testimony in this court as to back-up 
sheets, isn't It? Hasn't It? 

A I think you are reading It wrong. If you look -■ 
Can you tell me — 

May I? 

Would you read to the Jury what that says? 

On May 12th, I was paid on Ml key Junior $ 234.50 
half commission, meaning that the order was booked In 
new *ork and I was -- In my territory so I wa 3 getting hall* 




Q 

A 

C 

A 
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commJ anion. 


Orenste In-Dlrect. 


On May 15th, you did the same thing for the \ 
total of 67 .. On May 18th It wan * 385 . On May 19th, | 

83. hot one of thoae orders wan I worked on. 

Q Wot one of thoae orders did you work on? 

A N °' s1r ' 1 told y° u I could not do anything 

except in the evenings and Saturdays, If possible Sunday, 
for the first two week 3 . 

0 But thoae orders were shipped out on those deter, 
weren't they? 

^ Those orders -- 

v That you got half commissions or,. 

Right. 

r They were dipped out on May 12th, on May 15 th, 


or, May 18 th? 


right? 


But I did not book them. 

May l 8 th and Kay 19th? 

Right, sir. 

They were shipped out on those dates? 
Right. 

And they were booked prior to those days. 
Right, sir. 

T believe ou testified that May shipments 
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represented pre-Kay booking, isn't that correct, and 

for goods to bo shipped in May, on May 12th, they had to ' 
be booked in April, didn't they? 
r - No. 

r Mr ' °™™teln, there has been a lot of testimony 
ae to the missing week in the month of hay, from hay 

25th 1-0 May 3l3t - Would you be kind enough to rend to 
the jury the date - let me withdraw that. 

iVhen you got full commission, when you -ot 
full commission, that meant you sold the order, in that 


not so? 


Yes. 


Q Nobody else? 

A No, sir. 

( Would you be kind eno"-h to read to the jury 
the shipments on your Commission statement for the 
month of May commencing with May 23rd? 

A Right. What you want me to read Is on Mikey 
Junior, on May 23rd, there was a shipment of $ 67 . On 
••*y 23 th, there was a shipment of $ 59 . On May 26 th, 
there was a shipment of nineteen hundred - or, you know, 
group or shipments, could be more than one customer - 

41 , 926 . 25 . On May 3 0th, $1,076. At full commission, and 
4301 .30 at half commitslon. 
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XXX 



Mny 31st ' $536; and or: Kny 3lst, $5,0.25. 

'-R. TESSLER: Your Honor, I error this 

Into evidence. 

THK COURT: Any objection? 

MR. n WS ..'BERO: Could I see it* T have no 

objection. 

(Uerendanfs Exhibit B received in evidence.) 

“ Oren =<-o,n, would you tske my mathemntion 

thnt in the month or Mny you received commissions or: 
shipments totaling $4,786? 

A If you wish, can I wait until I br<n£ in -- 
MR. 3TKASSBER0: Judge, 7 „ !u ooncodo th , t 
in Mny he received commissions - tl,at thnt document 
says he received commissions on $4,000. , 

TUB COURT: I assume that concession will ^ 
d1spenre with the necessity of the question? 

MR. TEHSLEfl: I would think to. your Honor, yen. 
« You received mil cnmplen In April, did you 

rot? 

A Yea, sir. 

MR. STHACCBHHG: ir it please t.,e Court, thin 

In a direct witness at this time. He has previously 
been 


0 


What kind f s-rampips did you receive? 
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A I believe I did. 

0 And the back-up sheet attached? 

A I did, sir. 

MR. TESSLER: I offer It In evidence, your 

Honor. 

(Defendant's Exhibit E marked for Identification. 

THE COURT: Any objection? 

(Defendant 1 s Exhibit K received <n evidence.) 

MR. ST HAS 5] BERG: I will make the came concession 
with reference to June and July and try to save some time. 

MR. TESSLER: I appreciate It but I'd rather 
have them go In In due course, Mr. otrasnberg. 

Q Mr. Kleeman, would you be good enough to look 
at the back-up sheet of Defendant's Exhibit F. In evidence 
and tell the jury the amount of shipments made during the 
last seven days In May for goods that were sold by Mel 
Kleeman? 

A $5,082, full Mlkey, and $351-75 for half 
Ml key. 

C; Will you accept my math that that totals 
*f>.'133? 

A I accept It. 

Q What I wanted you to do, Mr. Kleeman, though, 
was to tell the jury i y day s.Vart!ng the 24th of May 
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I/idlcato the date the amount or goods that were shipped 

on each of such dates which represented sales made by you 
prior thereto. 


You mean you want me to give you the dates and 


amount?; ? 


Q Yes, please. 

MR. STRA3SBER0: Your Honor, wo Just had a 
total of It for those 3 even days. 

THE COURT: Dojou really need It day by day? 

MR. TESSLER: I will pas It, your Honor. 

Mr. Kleeman, would you agree with me that the 
last seven days in May show shipments on each of those 
days of goods that were sold by you? 

Yes, sir, that's right. 

0 Did you receive, by the way, the commissions 
Indicated payable to you on that statement? 

A Yes, sir. 

Q You also contend, don't you, Mr. Kleeman, that 
you are entitled or H.J.B. Associates were entitled to 
commissions for goods shipped In the last seven days of 
Mr.y, la that not so? 

MR. STRASCBERG: If it please the Court, that's 
been our contention, and as n matter of fact, there hove 
already been concessl >n:: to the effect of that. 
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XXX 


MO 


MR. TESSIjBH: Thank you, Mr. Strasabjrg. 

Q I show you this document, Mr. Kleeman, and ask 
you If this Is a copy of the Commission Statement for 
you for the month of June, 1072. 

tx 1 believe this is right. 

Q With a back-up 3 heet? 

A Yes, sir. 

C ‘ Do you recall receiving the original of that 
statement or -- 

A I recall I did. 

MR. TE.SSLER: I offer It, your Honor. 

MR. STRAS-BERG: No objection. 

(Defendant' 3 Exhibit F received !n evldot.ce.) 

Q I show you a three-page document, copy of a 
three-page document and ask you If this Is a copy of your 
Commission Statement for the month of July, 1972. 

A I recall I think receiving this. 

MR. TESSLER: I offer that In evidence, your 

Honor. 

MR. HTRAS.9BERG: ho objection. 

(Defendant's E x h1b.1t G received In evidence.) 

Q Now, Mr. Kleeman, will you accept my mathematics 
that for the month of June you received commissions on 
shipments totaling $1<>, 938 ? ... 
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Kleeman -Direct ' 4 /q 

Commissions on $10,000 worth of chipping? 

I am sorry, I withdraw that. 

ho, commissions on shipments totaling $?6,008 



wo r h 


of shipments. 


A For June? 

Q For the month of June. Would you like to see 
the statement? 


A You Just gave it to me. 

Q Yes, here It is again. 

A Looks right. 

^ I'et me show you the July statement. Defendant's 
Lxh'bit 0, and ask you If you will accept my arithmetic 
that that statement chows commissions on shipments during 
the month totaling $20,684. 

A That's right. 

Pardon me? 

A That's correct, sir. 

These commissions, Mr. Kleeman, showrT^on these 

throe statements, they were paid to you and not to ’ 

is that correct? 

A That's correct. 

0 Air. Kleeman, shipments made of goods sold by 

you shipped in the month of May, 107?, those were sold when, 
those goods? 


SOUTHERN OISTR.CT COUNT REPORTER*. U.». COURTHOUSE 
rOLCV SCUARC. NEW YORK. N.V. CO MIN 












1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


m B~lf Kleeman-Dl rect 44? 

A Shipments made In May? 

Q -shipments made In May on goods sold by you. 

A That's correct. 

( ) When were those goods sold? 

A In May. 

Ir. April, too? 

MR. STRA.S.'iBERG: Oh, I object to that statement. 
A No, sir. 

THE COURT: It Is cross examination. 

^ There were not any goods sold In Apr*l? 

A I was working for M.j.b., sir. 

MR. TEOOLER: I have no further questions of 

the w 1 tr ess . 

MR. STRA.SS3ERG: I only have one question or 

two. 

CROoS EXAMINATION 
PY MR. BERG: 

Q I think you told U3, Mr. Kleemari, that you last 

sew the account cards la June of 1972 at 1400 Broadway, 

Is that correct? 

A Yes, sir. 

Q And when you received or when M.J.B. received 
the statement, they used to check off the order as against 
the statement on that account_ panl, is that correct? 


V 
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/it 


£^'“31 n from the chanrcs vou -« «• 

“L.f-3 you made ot tno request of Mr. 


Sayltsky? 



No, sir. 


L)o you have any malice toward Mr. .-nvltsky? 
MR. IEo.jLER: I object, your Honor. That 
certainly calls for a conclusion of the witness. 

MR. STM*.BERG: 1 certainly think tne witness 
THE COURT: Well, I don't know who else can 

testify about It other than the witness. You can cross 

examine on thp no ini’ cu A __ 

point, one may answer. 

Do you have any malice to Mr. Sav'tsky? 

A Ho, I don't, sir. 

Q D ° you have an y grudges against him of ai.y 

kl nd? 

r ' No * If * 1 ma y a dd someth’ng to that -- 
MR. TESSLER: Objection, your Honor. 

THE COURT: All rlr-ht, sustained. 

'• W " had certain documents and as a bookkeeper 
you stood here last n 1 «ht with the plaintiffs and you went 
LhrouEh the records that have been previously offer-d 1 „ 
ovidonce, and when I refer to that 1 am referrl.-,- to these 
invoices. Exhibits 21, 22, 23, which represent sal02 fop . 

the months of May, June and July, of 1972 . Then- ...voices 
represent Invoices fr m May 26th through the end of the 


wu ™'::. o : it * ,ct cou " t o cou*tho U « 
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Wllson-Dl rect 


JC'f 


month, la that correct? 


* ITieae appear to be -- yes, there's some May 26th’ 
through the 31st here. 

1 Wore they all the Invoices from May ?6th throu-ti 
May 31st or were they only part of the Invoices? 

A Just a part. 

Q Can you tell me, 1». Apr'l of 1972 I believe 

you testified that you had a conversation with Mr. Savitsky 
with reference to changing the salesman on certain accounts 
of Is that correct? 

MR. TESSLER: Not trvie, your Honor. 

Q Did you test' fy — 


MR. TESSLER: I think the witnes said it was 


It: May. 


A It was In May, sir. 

In May? All right, that conversation that 
took place In May, 197*?, I believe you testified -- 

MR. TESSLER: ’four Honor, this Is Mr. Strassberg 1 
witness. I object to his restating her testimony and 
prefacing all of his questions. 

THE COURT: Well -- 

MR. STRASSBERO: I am only leading Into the 
questions, your Honor. 

MR. TESSLFTha£ J.s the point, Mr. Stro 3 ::borg. 
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You are leading. 


H9 


THE COURT: Well, I think for Introductory 
purposes It Is all right. I will Instruct the Jury to 
d sregard anything that Mr. otrasnbeng says about the 
witness' testimony. Your own recollection of what the 
witness actually said Is what will count. 

0 Can you tell me In May of 1972 what kind of a 
change was to be made? 


MR. TESSLER: I believe the witness has already 
testified to this precise question, your Honor, and 
3 a Id that she was supposed to show 'View Yorlc and not 
fa.J.B." This Is all repetitious, not rebuttal. 

THE COURT: I think there Is a little ambiguity 
in the previous testimony. I know that I raised one 

question In our robing- room conference about exactly what 
she said so she may answer. 

Could you tell ua what the change was to be 

made? 

The change that was to be made on Mr. Savitsky's 
instructions were where the orders read "K.J.B.", the 
sales, shipments were to be -- to rend "iJcw York." 

Q Did the word "House Account" ever come up at 
that time? 

* Yea - The -ord "House Account" d*d come up after 
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the Instruction hod been given to the people who 'were 
Involved In doing this particular work. 

NR. TESSI.ER: Your ibnor, In view of the 
witness • last statement that the Instruction:; were given 
to the people Involved in doing the work, 1 move to 
strike her entire previous testimony which was given on 
the assumption the Instructions were given to her. 

THE COURT: Were these Instructions given by 
hr. davitsky to you directly or were they given to somebody 
else? 

THE WITNESS: They were given to me to disseminstr; 

The instructions were givroto you to give to 
the other people? 

MR. TESSLER: That's what she said, Mr. 

Strassberg. 

u Did you instruct the other people? 

A I did Instruct the people involved, sir. 

Q And did there come a question as to the use 

of the word "House" or "House Account"? 

A Yes, there did. 

Q Could you tell us exactly what happened with 
relation to that word? 

A The girls that were handling -- 

MR. TE-SSLK.:: Objection, your Honor, If she is 
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doing anything but relating conversations between Mr. 
Savitsky and her. I think the rest is improper. 

MR. STRA3SBERG: I think 3he can testify as 

to any conversation she had with the people she gave the 
instructions to also, your Honor. 

MR. TES3LER: I respectfully disagree w'th you. 

THE COURT: I thought she was going to testify 
as to what other people were doing and I think some founda¬ 
tion has to be laid for that. 

MR. STRASSBERG: Right. 

Q Would you restrict yourself solely to conversa¬ 
tions with these girls concerning the use of the word "House 
or "House Account" on these sales Invoices, shipping in¬ 
voices ? 

MR. TESoLER: Your Honor, can we have th" d^te 
of specific conversations? I object to Just broad ranging 
testimony. 

THE COURT: All right. 

0 Can you recall who you spoke to and wh"n? 

A First conversation I had with the girls was on 
Friday afternoon. May ?6th, and I .spoke with Berta 
Dominguez, Shaney Thomas, Maria Gonsalves and I believe 
Zell Rogoff was still there. These are the girls who 
would have been invol ed In hpndl’ng the sales invoices to 
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separate them, to allocate the amounts to each salesman. 

I Instructed them regarding the 'Vi.J.B." now 
be1:g shown as "New York" and I Instructed them to handle 
It as if It were a New York office, an extension, !n a 
sense, of a house -- In other words, it would be - I 
explained It to the girls that it in like our showroom 
in J,os Angeles, only it is located in New York, and th’s 
wa~ how the word "House" came to be used by the g*rln 
because they could better understand. 

It seemed that it was difficult for them to 
make a distinction between "M.J.B." and "New York," 
because In the past we had referred to "to.J.B." In tne 
office as "New York," so there 'was a conflict and *t was 
difficult for them to understand that "M.J.B." and "New 
York" now meant two different, separate locations or* what-* 
ever it was. 


Jt was eaiser to explain to them, Som* of the 
girls do have a problem in the English language. 

MR. TESSLER: Objection. 

THE COURT: Overruled. 

Q Was the word "House", therefore, used as an 
alternate or a synonym for "New York"? 

MR. TESSLER: Objection, your Honor, as it calls 
for a conclusion. She can testify as to what It was used for. 
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Q What was. the word "House" used for? 

A It was often used Interchangeably for the 

hew York showroom. 

'*< The changes from "M.J.B." to "flow York" or 
"House" then were the same change? 

MH. TEoSLER: Objection, your Honor. 

THE COURT: Yes, sustained. 

•2 You looked through all those records yertex'day, 
Is that correct? 

A I tried to, yes. 

Q What were house accounts. If you know, at the 
cfflce of Oat,a Hall In 1972? 

4 

MR. TESISLER: Objection, your Honor. Th*»r» »*» 
no foundation that the witness Is competent In view of 
her duties to answer that question. 

THE COURT: Well, she was controller of the 
company. Oho did compute the Commission Statements. 

MR. TESSLER: Only, your Honor, from back-up 
sheets prepared by others, she testified to. Che jurt 
did the arithmetic. .Jhe hod nothing to do with the 
selling policies of the company according to her earlier 
testimony. 

THE COURT: Why don't you ask her, Mr. Strassbeiv 
the basis for her kno /ledge, Jf any, of the meaning of the 
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term "House Accounts"? 

Q Were you familiar with the term "House Accounts" 
1n the regular course of your business as an employee of 
Da na Ha 11? 


A Yes, sir. 

Q As the controller of the operation, you were 

familiar with many aspects of the business, were you not? 

A Yes, sir. 

As a matter of fact, when you looked through 
these Invoice records, you found that many of the notations 
on some of these sl^ps were In your handwriting. Is that 
correct*' 


A Yes, sir. 

0 As a matter of fact, is this one in your hand- 
wr* ting? 

A Yes, sir. 

^ Arid that Is the addition of the ’nvolces that 

were stuck on there as they were opened. Is that correct? 

A Yes, sir. 

Q This Is nothing you did last night? 

A No, sir. 

Q What was a house account or what did the 
wor d "House Account" mean? 

MR. TP.SoLFR; 5lame ^objection, your Honor. 
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Hnll or Nilkey Junior's while I was employed was when M.J.B. 
was representing the firm. 

Prom April of 1971 through the termination of 
..J.n., cUi^h.j.R. get commissions on goods that were 
being shipped, or were they supposed to get commissions 
on goods shipped to the Charming ahopn and Fashion Bugs? 

A Yes, sir. 

Would your answer be the same for Brooks? 

^ Yes, sir. 

v Where Is Brooks located? 

50 :) Eighth Avenue is the'r main office, r.'ew 
Y.rk City. They have approximately 60 stores in the :;ew 
York dtate and other state area on the East Coast, and 

their merchandise is shipped directly to them but everything 
billed to 505 Eighth Avenue. 

Q Thoy were also the E-at Coast territory 
of h.J.B., is that correct? 

KR. TESSLEH; He is leading the witness 
again, your Honor. 

THE COURT: Sustained. 

Q Cromwell or Hew England, have you heard that 
name before, Cromwell? 

A Cromwell, J believe you mean Commonwealth 
Trodlr.fr Corporation. 
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Q Sorry - Commonwealth rra.lJn B Corporation. 

* Yes, sir. 

Q Was that an account on the East Coast? 

t Yen, sir. 

Was that an account on which wna 

supposed to got commissions or. all shipments? 

MR. TEooLKrt: Your Honor, I don't mean to keep 
rlaln.: to object, but there has been no foundation that 
this witness ?s competent to testify In th'c area. 

MR. STRASSBERG: Judge, if the controller of 
8 c °rporation can't testify, who ca.-,? 

THE COURT: I will overrule It on Uat b«s1. ; . 
You can ;o Into her qualifications on cross. 

Q Were the Y supposed to get commissions on 
Conimor.weo 1 th? 

To the best of my knowledge, they were, i: t r . 

When you p'cked out these sjrhib'ts. In ': L , 
the Invoices In 21, some 0 f them Included shipments' to 
accounts entitled "House," is that correct? 

i r, that's Derive r, Colorado. 

'* These accounts, were these part of the orders 
obtained by M.J.B. on which the names had been changed 
to show "Now York" or "House"? 

To the bos', of n.y.recoi lection these are all 
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accounts whore the salesman represented was not necessarily 
as it appeared on the original order. 

MR. TEooLER: hove to 3trike that answer, 
your Honor, as not responsive to the question. 

THE COURT: It seems responsive to mo. In 
what re3pect Is It not responsive? . 

MR. TESSLER: Che was asked If fa.J.B.'s name 
was changed, I believe. If I heard the question correctly. 

THE COURT: Jell, why don't you reframe the 
question? I will strike the original question and answer 
in view of what you just pointed out. 

0 Is that group of invo'ces limited to Invoice:; 
that you recollect to be shipments on M.J.P. customers? 

A Yes, sir, to the best of my recollection. 

Even if the word "House' - or "..ew York" is in 
the salesman's books? 

t\ Yes, sir. 

Q Now for the last few days of May -- 

I’*R. STRASoBERG: At this point, your Honor, I 
would like to reintroduce Into evidence the exhibits as 
compiled in their ent'rety exclusive of those with the 
designation "House!' * 

THE COURT: Any objection? 

KR. TECCLE t: Yes^your Honor, I don't believe 
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the proper foundation has been supplied by thi.fi wltnean. 

THE COURT: Well, I believe It la enough to go 
to the jury. The Jury will determine whether or not 
there Jc enough evidence to satisfy U that the invoices 
which list the salesman a a "House" were really sales which 
were booked by M.J.B. 


KR. UTRASdBERO: Thank you, 
aa:rie ruling to the Exhibits 22 and 23, 
to the balance of the invoices? 


your Honor. The 
I assume, applies 


THE COURT: Yes. 

When you compiled those Invoices for May of 
t> you removed any that were Individually marked Oron-teln 
or Kleeman or anyone else. Isn't that correct? 

A There are none of those Included In any of 
these as best as I can recall. 

Af 'd they don't Include the invoice? to any 
oth°r salesmen anywhere In the country, l.u.'t that correct? 


A That's correct. 

(; If I recall correctly, on your Initial testimony 
you told un that your estimate was that Iri the la. t 3 lx 
days of May there was approximately +125,000 In shipments 
that should have been credited to M.J.B. Is that correct? 

r 1 believe that was about the estimate. 

Q Could you .ell meapproxImatcly, what you have 
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got totaled up on that tape? 


3 

A The combined total? 

- 

4 

0 Yes, ma'am. 


5 

* Yb *7 5 & *35 • 


6 

Q $ 25,7587 


7 

MR. TEUULER: Objection, your Honor, 3 don't 


8 

thIik It Is proper for Mr. Utrascberg to attempt to 


9 

emphasize this to the jury by repeating it ns if he 


10 

didn't hear It In the first place. 

i 

11 

THE COURT: Yes. 

• 

12 

Mr. TEUSLER: I think the jury heard It. 

■ 

13 

I believe you also testified tint in your 


14 

opinion In addition to the npproxlmntely $10,000 at 


15 

full commission, there would have been about $8,000 in 

■ 

16 

half commission? 

1 

17 

A Yes, a 1 r. 

■ 

18 

0 That would have been about ?3,000 and the total 


19 

you have got over here on this tape Is 25 . 


20 

MR. TE5SI.ER:. Your Honor, T have to object 


21 

agn 1 r. I think It Is totally Improper. 

1 

22 

THE COURT: It's been asked. The total Is tr. 

> 

23 

evidence already. 


24 

• 

How this la something you can do In your summa¬ 


25 

tion, Mr*. Util]s 3 berg. 



• 
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*‘ R - TESSLER: Your Honor — 

MR. STRASSBERG: Well, I wU l cut It brief, 
your Honor, In the Interests of brevity. I will 0lmpJy 
state wltnout the actual dollar computations. 

Would your testimony with respect to Juno and 
July be the same with reference to the Invoices, the 
manner of selection, and what they represent? 

A Yea. 

° Could 1 a2k y° u what these throe little sheets 
of tape Indicate? 

A The three tapes here represent the total- taken 
fron each group, the hay group, the June group of hooka, 
and the July group, the segregated portions of the hooks. 

C What waa thG amount for June, the total? 

f'.R. TESSLER: Objection, your Honor. 

MH. STRASSBERG: 1 am go! * to offer then, 1 „ 

cvldei.ee, your Honor, In a moment. 

THE COURT: She may read the figures. 

A For June, * 255 , 503 .^ 9 . 

'. For July? 

A For July, $' 29 , 793 . 12 . 

MR. STRASSBERG; Your Honor, I'd like to offer 
these tapes In as an exhibit. 

(Plaintiffs Exhibit, ?■) mnrkeu for identification.) 
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MR. 5TRASSBERG: I offer them In evidence. 

3 


MR. TESSLER: No objection. 

XXX 4 


(Plaintiff's Exhibit 29 received In evidence.) 

5 


MR. STRASNBERG: I have no further questions. 

6 

your Honor. 

7 


THE COURT: All right. Mr. Tea ler? 

8 


MR. TESSLER: Yes, your Honor, I uo nave some 

9 

quest’ 

OnS . 

10 

CROSS 

EXAMINATION 

11 

BY Mi. 

TESSLER: 

12 

Q 

You testified, I think, Mx'. C - vitsky gave 

13 

you a 

bonus of $1,200 In December, 1972? 

14 

i. 

Pardon rne? 

15 

Q 

Mr. S-.vltsky gave you a bonus of $1,200 in 

16 

1972? 


17 

A 

In December of 1972, yes. 

18 

0 

He also gave you a raise? 

19 

A 

Yes, air. 

20 


And I believe you testified that at the time 

21 

you lr? 

ft Mr. Savitsky, you were making i>i2*j u week? 

22 

A 

I did not teatify at what salary T was making. 

23 

si r. 


24 

Q 

What salary were you making? 

25 

A 

* * 

.My gross s iary waa-$305 a week. 


• 
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were Invoices representing part of orders obtained by 

Associates whose name was changed on the Invoice. 

MR. STRASSBERG: I object, your Honor. She's 
testified that these Invoices were part of the total 
livolcor for the periods Involved, that she pulled out 
those that she believed to have beer. M.J.B. Invoices, and 
where the name of the salesman was changed to "new York" 
or "House." His statement Is r.ot that. 

THE COURT: Why don't you rephrase trie question, 
Mr. Tpssler. 

Miss Wilson, Is It your testimony tht these 
Invoice.? represent Invoices ' it which tne name of the Mes- 
man was changeu on Instructions frun. Mr. .TvtU'/y from 
"M.J.B." to "Hew York" or to "House"? 

A It Is my testimony that -- 

•< Can you answer that yes or i.o? 

THE COURT: Walt. :,ho 1j; going to try. 

A No, 1 can't answer a straight yes or no. 

Q Try It and then qu'llfy It. 

^ These Invoices that you have thex’e represent 
to the best of my ability Invoices written by both M.J.H. 
and what Is referred to as the New York office, Mr. 

Katr at IbOO Broadway. 

0 Did Dana It 11 hnve^o salesman named Tobin? 
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. A Jim Tobin, yes, air. 

Q Where did he 3 ell? 

A tor. Tobin was somewhere up In the Utah 
or that part of the country. 


a rea 


Q You alao testified according to my notes that 
these statements don't Include commissions due to any 
other salesmen besides to.J.B. 


C Those, any other salesmen that are on those 
sales Invoices are on the split commissions, ana those 
salesmen have been paid for their one-half of the 
commissions, sir. 

Q Old they -write house account business In Los 
Ar geles? 

A Yes, they did. 

0 How was that noted on the Commission •Statement 
on tnc shipping Invoice? 

.A Just the name of the-salesman because the 
salesman wa3 to receive full commission If tne orvlor was 
written 1. the L 03 Angeles showroom. 

MH. TLoJLEh: Could J have that answer read 
btsek, please, your Honor? 

THE COURT: You may. 

(Answer rend) 

Q 00 your to Llmony J a that "House" only Includes 
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ordorc that wore written in Now York? 

A That Is not what I said, olr. 

Then I am a bit at sea. What docs "House" 
Include, Mss Wilson? 

A "House" can include a regular hou :o account 
in the southern California area, as an example the Broadway 
or May Company, or It could represent on the »st Coast 

Triangle Dress In Boston was a house account. Phllllpabom, 
a house account. 

Q Could U represent an order written anywhere 
but in Now York? 


A 

Q 

A 

0 

v 

A 


Could it represent an order written anywhere? 
Written anywhere but in How York? 

Yes, It could. 

Where else could that order hove bo e: . written? 
It could be written by any salesman of the 
company in the United states. • 

0 I show you an Invoice that says "House." How 
would you know where that order was written? 

1 fiic name of the store on that order, If you 

are referring to the top invoice, to May d and V, Denver, 
Colorado, is one of the large department stores that has In 
the past and In my experience with Dm, a Hall, bought up 
until that time, alway- out of. .the office In how York, 
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known aa M.J.B. Associates, an did moat of the major 


department stores Jn the United Stales. 

Q All right, Miss Wilson. Are you able to look 
at those Invoice:; and tell rne -• lcn.k at these Invoices 
for the month of May, 1972, the last five days In Any, 
shipments the lost five days In May, con you toll me when 
the orders for those goods were placed? 

A Style 666, I could not tell. That style ruid 
been running -- / 

Q Can you tell me yes or no? 

A Wo, I could not tell. 

W Take a look at the next one. 

A This order was placed pr'or to Apr’i 27th. 

Q Could you tell how much earlier than April 

27 th? 

A I could not specify the exact number of days. 

Q Thank you. 

T"ke a look at the next one. 

A Prior to 'l/24. 

h How much prior? 

A I don't know. 

C Take a look at the next order. 

A I don't know. 

9 You don't cr.ow wIiq./l Urn*, order w»s written? 
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It in a "P.L." 


Q A "P.L." means approved credit? 

A Priority list, a limited amount of credit that 
ntny be shipped four times the weekly amount allowed by 
United i’’actors. 

•< Looking at the next Invoice which be. ax*:: a a .He 
of Key 31nt, let mo a k a question, please, »f you uon't 


mini. 


ma rk, 


Can you tell when th^t order war written” 
Ho, sir. 

A the next invoice which bears a " P.L.'* 


wo, sir. 

Can you tell when that was written? 

Ho, sir. 

/t:d th ° “ Gxt Invoice, i-iJ 3 r, .Vllcon, can yo.x 


tell whf-.i that was written? 

A No, sir. 

0 And the next. 

A Prior to 5 / 25 . 

Q Prior to May 25 th. How much prior? Con you 
tell If it wa 3 written during the month of May? 

A No, I cannot. 

Q Would you cli tnq^Jury now you c*i tell It wa 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV»' UANE HER YORK NV CO 7 4t«0 










ft? 


mb-If 


Wilson-Cros.; 


written prior to Kay 2 l jlh? 


Because the credit approval number represents I 


the date of the month - the day of month - the credit 


number for this particular customer uf UnJteu K-ctore. 


3o, Mias Wilson, If I may attempt to summarise. 


wher. you say an order wan written pr:or to o certain date -- 


MR. STRA55BERG: I object to a:y attempts to 


summar!re. If he wants to summarise or num up, l^t him 


do it at the nppropr 1 ate time. I respectfully submit 


that he restrict himself to Interrogatories. 


THE COURT: I want to hoar the question first 


before 1 consider your objection 


MR. TE5SLER: Thank you. 


THE COURT: State your question, please. 


The question Is this: when you say an order 


was written prior to a certain date, are you rofcrr’ng 


to the oate of credit approve] for that date on wh ‘ eh tne 


order was written prior? 


Yes, sir. 


In other words, an order could not h*ve been 


wr'tte-i after the credit was approved? 


On a very rare occasion, credit was called to 


find out If an account war going to be approved. 


If there !- no ere 


reqjt approval date. If It 1. 
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y.L. account, in there anything or, that invo'co which ^ 
would enable you to tell when the order wan written? 

A Not usually. 

' not usually. In Jt not no U,r.t request.- for"^ 
credit approval in many cases were made th" same dev 
an order was received? 

Usually the request was prepared the day the 
order was received. 

Q AnU 20 »«times weren't those reou- m mace by 
t elephone? 

* If it was a rush shipment, during that period 
it war made by telephone. 

Q And sometimes credit approval wa~ . ; j v -met 

same day, Js that not so? 

%* 

That Is correct. However -- __ 

C Thnr;k you. 

Nh. LTiiASCbERG: Let her finish j,% : . r< 

THE COURT: Let her finish. 

* However, ir the credit wa., give., back the same 
day, very often the credit number, m.lch is dsu.aUy a 
three-digit number, would not run anywhere from 001 to 
0 -- or from 001 to approximately 15C. It would ordinarily 
bo a 500 , 600, 700, or 800 number, because it woulu come 
from the credit depar mem itoelf rather tn.m me order 
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board. 

MR. TESSLER: Your Honor, I ask tnat that whole 
response be stricken. I don't think It qualifiers tha 
answer to the question. 

THE COURT: Well, It Isn't something that he 
can go Into on indirect. It Is something th-t the jury 
certainly should know. It seems to me, nr.d In order to 
save time, wouldn't you agree that It can stay ;rather 
than let him ask the question on redirect? 

MR. TESSLER: All right, your Honor, If you 
would like, certainly. 

t: Mss Wilson, If I showed you the ,!u;s' * is o! eoTT*^ 

that have been Introduced Into evidence and showM you 1 
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A 

Q 

A 

Q 

A 
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Yes, sir. 

Rut you could not tell me how much prior, could 

It could be ar.y -- 
do, could you tell me? 

I could not tell you accurately, n 'r. Tt 


could be -- 

MR. TESSLEK: I object, your honor. 

A Excuse me. 

THE COURT: That 1: good enough. 

Q You could not tell me accurately? 

i Ho, I couldn't, ’ r. 

Q And, Ml.;s Wilson, there anybody at iy : 

Hall who could tell accurately when an order, an Invoice 
which has a P.L. credit ratify was written? 

A They could perhaps not tell the date It war 
written but they -- . 

C Thank you. 

A Excuse me, :ir. 

V I think you have answered my question. 

THE WJTilEht: Your Honor, I thltik they ore 

trying -- I can give art indication that there is a way to . 
establish when the order was received at D>ri:i Hall. 

THE COURT: We11,.how - 
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THE WITNESS: There are nt Daria Ilnll several 
card flies, 3*5 cards, on which are recorded the date an 
order Is received, credit approved or not, total dollars 
of that order, and during the period when Dana Hail and 
hikey Junior lines were both being shipped there was an 
Indication of either D.H. for Da no Hall or K for the Mlkey 
line because often there would be both orders received the 


same day. 


Miss Wilson, when was the last time you were 


In D'na Hall? 

A March 27, 1973- 

C Getting back to my question wh’cn rolat.au to 
the shipping Invoices tnat are In evidence here, is there 
anybody at Daria Hall who could look at these shipping 
Invoices at.d tell from an Invoice that tins a P.r.. rating 
when that order was received? 

MR. STRAGhBERG: 1 boll eve sheju. t gave him 

4 

a very good answer, your Honor, and these are rorn^ more 
records that were . ( ever produced. 

THE COURT: All r 1 ghl. 1 w 1 il pe rsu 11 the an war. 

If she gives him the same answer he's gotten what he deserw 
by asking the question again. 

Q I will rephrase It. 

By looking at th 1 Jiivo 1 ce, can anyone at bam 
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H’U toll whon a I'.L.-rated ordei- was received? 


They can generally pin it down within a two-week; 


por<od, 3 1 r. 


How? 


A By Iook,r 'g at the style number which could be 
correlated for the last several years to a season, to the 
date the order came In which would correspond to the 
selling period for that season. 

Q Could you tell today? 

A Could I tell today, sir? 

Q Yes. 

■' I believe I could. 

You remember the style numbers? 

A I remember certain style numbers. 

° If *o»«body d'dn't have that knowledge, didn't 

know the style numbers, 1 will a;.!, ask you the out.,tlon, 
without that knowledge, could ar.ybouy by look In,; at thU 
Invoice tell when an order was received If 't had a P.L. 


rat’nc? 


numb * r? 


If they did not have knowiedge of the Uyie 
Yes, that Is my question. 

It would l,e extremely difficult, T would grant 


you that, sir. 
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Wi lson-Cro: 


Not only extremely difficult, Wcr. Wilson, 


It couldn't be done, could It? 


I don't believe it could be done. 


Ye:- or no? 


I don't believe It could be done. 


THE WlTMEii.3: Excuse me, your Honor, may I add 


something to tnat, though? 

THE COUKT: All rlgnt, go ahead. 

A It would appear to me that anyone who was 
attempting to achieve this determination -- 


tnat. 


THE COURT: No, no, I am not going to permit 


THE WITNESS: Okay. 

THE COUKT: I don't believe that Is responsive 
to the question. 

THE WITNESS: Sorry, sir. 

Q Miss Wilson, with respect to an Invoice that 
has a credit approval date, again assuming, that the person 
looking at It had no knowledge of the style numbers and wha> 
season they refer to, and such a person would only be look- ^ 
ing at the Invoice which had a credit approval date, could 
such a person tell In any way how much prior to that 
credit approval date that order had been received? 

A That Information ^.available to someone who 
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WiIson-Cross 


does riot have knowledge of style.). 

0 By Just looking at the Invoice, Miss Wilson? 
A No, sir, not by just looking at the Invoice. 
Q Thank you. ■— 


Now, when Mr. Strossberg asked you If when you 
left D na Hall on March J?7, 1973» the order sheets for 
the period January through April, 1 '.)'!?., If they were 
st<ll there, you answered, "1 believe they were." '’nd I 
believe I am quoting you accu rately wh*n T say you raid, 

"I believe they were." 

A Yes, sir. 

0 Do you know for a fact whether they wore*; 

A To the best of my recollection, they were !• 

a separate box file on the floor In the shipping room. 

0 When for the last time pr 1 lor to March °7, 107 - 4 , 
had you had occasion to look at them? 

A Probably the day before, or the week before. 

Q When before that? 

A The week before. 

0 When before that? 

A Possibly the week before that, sir. 

Q You looked at them on the average once a week? 


T was usually having to r^fer to them about 


once a week. 
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the* documents; therefore, wo couldn't roly on thorn, your 


Honor. 


THE COURT: It is not the documents that. wo 


ore talking about. It Is other things such as borrow':.g 
money and other Injuries other than the failure to nay 
commissions that were due, which is covered by your breach 
of cor.tract cause of action and which can be recompensed 


only once. 


Honor. 


MR. iJTRASSBERG: Wo will concede that, yonr 


THE COURT: All right. I will grant the 

motion to dismiss the second cause of action for fr^uci. 

MR. TE3SLER: Your Honor, at thin time, he fore 

we sum up, I move to strike the exhibits consisting of 

the May, June and July invoices. I don't have the numbers 

of those exhibits -- yes, T do -- numbers ill, 02, P-j and 

23-A, B, C arid D, that your Honor previously admitted into 

evidence, and the grounds for that motion are based upon 

the testimony of plalntlff'3 own witness, M's? Wilson, 

when she testified just a couple of minutes ago that nooooy 

looklng at those Invoices, those that, are marked "i'.L.,” 

could tell when the orders were received that form the 

• 

predicate to those Invoices, and that as to the other In¬ 
voice:. that bear credit approval dates, and 1 submit, your 
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Hur.or, that as to the June and the July invoice*, T can't 
think of any arid I looked through them quickly which bear 
dates prior to May 1st -- nobody could tell by looking at 
those Invoices when the orders were received, and I submit 
your Honor, that to introduce those -- to allow those 
documents into evidence, and to give them to rhe jury 
based on plalntlff'3 witness' own statement, would be 
extremely prejudicial and unfair to the defendant. 

THK COURT: I am going to deny th rt motion 
because I believe that there is enough evidence to go to 
the Jury. The jury, of course, will have the problem 
Ot attempting to determine when the orders ••.-•rr- booked on 
which the shipments represented by those invoices were 
made. These are obviously not the best evidence that 
has ever been available but apparently they are the best | 
evidence that's available now, and 1 will Instruct the 


jury that H. must determine when th ,% orders were booked 


a nd must determine tha t the orders were boo ked dur'ng 
the contractual relationship between Dana Hall and M.j.n, 


If we had hotter evidence than those Invo'ce.: 


T might, be inclined to agree with you that the invoices 


would not only no long er be the best evidence, but might 
e ven be prejudicial, b ut since we don't hav« any of the 
better evidence that at one Ume was availably for -xamnlA, 
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2 

the order cards, and the original orders, then T have no 



3 

alternative but to let this go to the jury. 



✓ 4 

NiR. TESSLER: Your Honor, the bas^s of my 



5 

motion Is not on the grounds that this Isn't the best 



6 

evidence because, obviously, it Isn't. I agree with 



7 

your Honor completely that the orders would be better evi¬ 



8 

dence. Rut the fact that this Is the only evidence I 



9 

respectfully submit, Is not sufficient, and th** argument 



10 

that I am making Is that notwithstandlrg the fact that 



11 

this Is the only evidence, I submit that the jury on thl 3 



12 

evidence would rot be justified In determining when the 



13 

underlying orders were booked, arid It 13 for that reason 



14 

that T ask that the evidence be stricken or. the grounds- 



15 

that the mere submission is so prejudicial as to tieorlve 



16 

the defendant of the right tp a fair trial. 



17 

THE COURT: Well, you will have your opporTTp"Tty 



18 

In your summation to point out the shortcomlfigs of tii a .;<; 


19 

Invoices as evidence of the date on which the orders wer° 


20 

booked. 


21 

T have no doubt of your eloquence and persuaa i voi 


22 

hR. TEoCLER: Thank you. 


23 

THE COURT: In showing them the awesome gap that 


‘ 24 

exists between the booking dates and the shipping dates. 

1 

1 

I 

25 

and Insofar os the pr>of of Lhp bonking date- it: concerned. 
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MK. TES3LER: Your Honor, at thin point I 
would move to dismiss the first action on the grounds 
that the plaintiff has not sustained Its burden of proof 
based on the evidence submitted and that based on the 
evidence submitted there Is not sufficient proof for a 

jury to find for the plaintiff on breach of contract 
case. 

THE COURT: I will deny that motion. 

MK « TEwiJI.ER: I have no further mot’onr, youi*~ 

Honor. 

THE COURT: Mr. Gtrassberg? 

MR. GTRAoCBERG: Tf It please the Court, I 
move that the Court d'rect a partial verdict In the first 
cause of action for monies due up to May 25 , 1072 -- only 
up to May ?5th, as I say, your Honor -- 

THE COURT: Tha t Is May l:. t to May 2-jth? 

MR. STRASSBERG: Yes, for that period of t’me 
alone, for the commissions referred to In the amounts 
conceded 1 r. Exhibits 11, plus $2,000 conceded to have been 
received In uncashed checks, plus an additional $1,000 
that was paid to Mr. Kot 7 , your Honor. 

MR. TESoLER: Your Honor, on that, I will con¬ 
cede on behalf of my client, the defendant, that Plaintiff'• 
Exhibit 11 Indicates commlsalons due? to the plaintiff of 
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LALES ASSOCIATES 


DAN/, ilA Jx, OF CALIFORNIA, INC. 


72 Civ. 2850 

73 Civ. 2912 


Apri1 25, 1074 


CHARGE OF THE COURT 


THE COURT: Ladies and gentlemen of the jury, 
you fiie about to enter upon your final function as Jurors 
1 n o a.. . e, and that is to decide the facts. As members 

of the jury, you are the sole and exclusive judges of the 
facts. 

You alone pas 3 on the weight of the evidence 
and it, - credibility of the witnesses, and the reasonable 
inferences to be drawn from the evidence. 

It Is my duty to instruct you as to the law, 
and It. ?:•: your duty to accept these instructions as to 
the j;.w «?,.d to apply them to the facts as you find them 
in yc,.r deliberations. 

In your determination of the facts, you rely 
solely upon your own recollection of the evidence. What 
3 in,,/ ha, o said from time- to time during the trial, either 
in ruling upon the objections of counsel or in asking 

ones Lion;, of witnesses. Is not to be taken by you as evi- 

• ^ 

dc.,oe 1 .. the case. No comments of counsel are evidence, 
rt.c: ; to draw no Inferences either from anything I 
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have .eld or anything that they have aald. The rulings 
that 3 have made have beer, solely on otters of la. and 
need „ol concern you. The questions which 1 asked of the 
wItr.were Intended merely to clarify the evidence, 
and they should not be taken by you as Indicating any 
pre h,.e, t or any disposition on my pert one way or the 
° ti ” i ‘ ,U “ aspect to the Tacts of the case. 

If-u must also Ignore any answers by witnesses 
which we,* made either voluntarily or In response to 
Questions which were objected to and ruled out, and where 
the .as stricken. Those answers fora, no P a rt of 

the evidence and should not be considered by you In 

lnK verdlct - The evI <^ce which you should consider 

con. only of the testimony given by the witnesses o.i 

the the exhibits which were Introduced Into evi¬ 

dence, end any stipulation's of fact whlcn were mad" by 
co.i.ne. during the course of the trial. 

Vou should perform your duties with logic ar.ci , H - 

swayed by who the parties are or by 
" " on:orneya arc or whether you like the parti,.. .. 
d't.He! I hem or whether you like the attorneys or dislike 
decide the ease only on the evidence. You should 
I.,.-,, noth direct and cross examination. You can draw 
’... . that "'roar to you to be reasonable from the 
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evidence but you shouldn't draw Inferences based on other 

Inference. Yo u shouldn't base your verdict on specul ation 
ox- o. conjecture, but on the evidence. You should con- 
sM.j- direct and circumstantial evidence. Direct 

evidence Is where a witness who saw a th1..g or an 
Gv0 ‘ 1 testifies a3 to what he saw or heard or felt. In 
otn,.r words, what he know:? of his own knowledge, and which 
came to him by virtue of his own senses. 

Circumstantial evidence Is evidence which 
tend.; i^. establish one fact at Issue by proof of one or 
more other facts which have a logical tendency to lead 
the m.1 1 ;t to the conclusion that the first fact exists. 

The jaw makes :,o distinction between the weight which 
shoui.i he given to direct evidence and circumstantial 

ev.1 u oo. Both should be considered by you In determining 
youi- v •, i ict. 

In this, as In every cose, we begin with the 
f'u. d&mei.t'il principle that t he plaintiff, having brou ght ... 
tl :,,M ’ r ‘* s the burden of proving the material alleg ations 
o f !:>>i:,pla 1 tit by a fair preponderance of the credible 
o'’inr*. The tern, 'fair preponderance of the credible 
evKie.iue means the greater weight of the evidence rather 
than U.a ;u.nber of witnesses. It means that the evidence 
1 j. hniuli' . f the part’r on whom rests the burdened proof 
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must have more convincing weight than that of the opposing 

part/. *ou may cay that a fact has been proved by a fair 
prep.»..tieronce of the evidence when, after considering all 
of i.r.e «;.‘edible evidence relating to that fact, you are 
persuad'd to believe the existence of the fact. If you 
fini 1 nilt the credible evidence relating to a particular 
f?ici I . *■ venly divided between evidence tending to prove 
that fiut and evidence tending to disprove It, then you 
must con-iude that particular fact against the party who 
has U:f! burden of proof as to that fact. 

/“s I have said, the burden is on the plaintiff 
3:! '• • 1,1 - necessary elements of the claim. 

Thus, in this case if after considering all the 
evl .1 ;..oe relating to the necessary elements of the plain¬ 
tiff •. ein'm, you f'nd that the evidence in favor of the 
pia' » 'if Is of greater weight than that in favor of the 
del r . 'nit, then the plaintiff has sustained its burden of 
pro.'’.*? Li.e case by a fair preponderance of the evidence. 

-If .irs other hand the credible evidence is evenly - 
dl .: 1 . 1 , or if the balance Is In favor of the defendant 
w!lr 1 .-set to the necessary elements of the plaintiff's 
thc Plaintiff has failed to sustain Its burden 
f-.n.i yon iiaift return n verdict in favor of the defendant 


L tiuii 


UOG • 
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f«ow lot's turn to the specific Issues of fact 
which you must determine in this case. You may recall that 
in the openlr; statements you were told that there were 
two chtc causes of action alleged by the plaintiff. 

One of i.hc.se two uauses of action has since been dismissed, 
so that you will have to reach a verdict as to only the 
rem.t i.. i ir; cause of action, which Is a cause of action for 
alleged breach of contract. The contract at Issue is 
an oral agreement between plaintiff K.J.B. and defendant 
Dana ’it is alleged to have been breached by the 

faMn. • . o pay commissions which were allegedly due to 
pinii ’« iff on certs'n sale3 made by It on behalf of Dana 
Hall. li,ere is no dispute as to the terms of the agree¬ 

ment r'uth parties agree that during the period in ques-. 
t<or tv- defendant was obligated to pay commissions at 
th-: * ;; i commission rate of seven percent on shipments 
man-, r,,< Cendant on orders booked by plaintiff for 
ciisr.o.i.ers 'n areas not served by another sales representstiv 
• -1 **■- i =• k, i.i t., and a so-called split commission rate of" 

1 *'* •** * Half percent on shipments made on orders booked 

bj I'-*" ! .tii f for customers in areas sorveu by another 
aaljo rop.etentative of defendant. 

'^ ie PflrfcjQf n^roc that the agreement was 


1 '■*' ’ 1,0 l a tor t’-an i'.ay 1, 1072 , so that no commissions 
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were rs•/»>.!o to plaintiff on shipments made on order s 
book'■ M-t.or April 30 , 1972 . It js_no, JL.un£ar..disced 
tnat jjj com mas ions duo to plaintiff or shipmen ts made 

f r [ _ ny J972, wore paid Ui full , and that all 

ah 1p.v,„t.. made on orders booked by plaintiff ha d been 
Gom. j , r)0 jp : t^r_-tho.-i the end of Jil/, 10 72. E0 that 
d of :■ . mo cr'tlcal period th-t wo are talking abou t. 

It is also no longer disputed that for the 
s hl t.inei.imade during the peri od of May 1 st to May 25, 

1Q7 "' I «» 'nt1ff wag due royalties j n the amount of $8,387. 


therefore. directed that It must return 


n favor of the plaintiff 1 ;: 3 

1 —mm . .— -■ i 

__5— J ^8,387 la.-a the amoun t of any previous payments 

f °r - th0 Jury * ha 11 firid defendant is entitled to 
nrr ' __ ——!_lLr.iiLr.L..C rdCi_ Ju :io.,-_L 97-2 , when such commissi or 
‘ 1 :<rnaIly have ho^n pn<d unt’l the present time on 
the ..-i lan ce. Defendant admitted ho sent three checks 
for ; 1 . 0 PO each respectively payable to plaintiff's j 

•;£iU . ; "ensteln, -Cl^erran and Katr as a credit against 

* . •»> ip.r duo on shipments made during May of 1972. 

! ,J 1 to Orensteln and Kleeman were returned to de- 

fon.ia t luring the trial. Defendant claims that It was 
'• ' '’-titled to credit for the $ 1,000 paid to Katz 

u.e time tiir check to Katz was mailed defendant 
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wac r the ml stake:; impression that h.J.B. was a partner¬ 
ship ui ui*enrte^n, Kleemnn, and Kat7 arid not a corporation, 
anu !»;• ». equal payments to the three partners was an 
appn-r*i ? .to way of discharging the obligation to P.J.B. 

Plaintiff, ori the other hand, asserts that M.J.B; 
rose! v; i . 0 benefit from the chock to Kat?, which was con¬ 
vert. - i m his personal benefit, and that defendant should 
ahouiiia.- tne loss of its mistake. The jury must, therefore, 
deter.H 1 r.;:, first, whether plaintiff had given defendant 
reasn;. ..o believe that k.J.B. was a partnership and 
secoi t, .I,ether defendant acted In good faith and in 
rea.:.,. • . .... reliance on such belief. Unless both of those 
con.i • j. !..... are satisfied, defendant would not be entitled 
to Ci-v.iL for the thousand dollars paid to Kat 7 . ; 

The only commissions remaining in dispute 
a ■ •' lore, thoco payable or: shipments made during the 

pe-’U-v. I'.oin Iv.ey 25, 1972, to the end of July, 1972, 


ri‘ ■ ■« 


on o .r booked by plaintiff before the end of April, 

J ' p-- 1 " !l TQlng to repeat t hat.. Tho nr.lv m 

I:v -'‘ ' 111 dispute ore those payable on shipments made 


ti-- period from Pay 25, 1972, to the end of Ju ly. 
I 0 !*-. o .ders booked by pla intiff bef ore the end pf 

AV. i l, .! 1/2^ 

infortur.at^ly, there Is no simple and certain 
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way or 
A la f. 

P«5i i 0.1 
1 3 OOl 
ah 1 pii:'; 
end in’ 

tne or 
eviacn 

bOOr.rd 

such r-i 
an Orel", 
on wr ' ; 
factor 
It i t 
th' 1 . : 

Ol.O j rl 

h a vo t •: 
of i h « 

1 lit. i I » i 
( .• 

.1 I. t ) !■ V | 

l.w i.t 1 i*.i • ] 

I I -J .Mi i V 


■uitorml nl r.g the dollar volume of these shipments. 

; number of Invoices for shipments made during the 
’ 1 c J URst1 °n have been placed in evidence but there 
fHotln/s evidence as to which. If any, of these 
• is were made on orders booked by M.J.B. before the 
■ f'i'1 ] . Unfortunately, the orders themselves and 
i01 ‘ cardH for the respective customers are not In 
Thus, In determining whether the orders were 
before the end of April, you will have to consider 
labors as the expected time lag between the date 
r is booked and the date It is shipped, the date 
h the customer's credit was approved, and any other 
'/.,u find relevant. You may also, if you decide 
nascnable to do so, draw an inference that any of 
..-.is of the order dates which were available to 
< and which it d'a not produce In evidence, would 
t nb1 1 shod dates unfavorable to the contentions 
f.-rty in the case unless, of course, you find 

records were also known to and available to the 
. rt<r. 


The Court allowed the plaintiff to Introduce 
<l'\ioe adding machine tapes showing the respective 
i the shipments dur 4 ng the latter part of May, Jure 
. I )72, an reflected by the Invoices In evidence. 


southern district court reporters, u.s. courthouse 
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You f.rouid, of course, disregard these totals unless you 
fl.id vital all of the shipments reflected by these Invoices 
were nad.* on orders booked by M.J.B. before the end of 
April . 1 <7/2. 

After you have resolved the conflict In the 
evJdeto:, and determined the volume of shipments, If any,| 
which were subject to the full commission rate of seven 
pei-ooi t , and the volume. If any, subject to the spilt 
coiiur.!. : ior! rate of three and a half percent, to compute 
the Commissions due on such shipments you must first 


deduct from the total amount of the shipments It, each 
cate,i-v/ the eight percent trade discount plus any sales 
return.; which were made In that category during the 
period in question, arid multiply the resulting net 
amount.- by the applicable commission rates, either seven 
perc. ..i- thi'ee and a half percent, to determine the 
comul!ions due. 


I better repeat that: to compute the commissions 
one to the shipments which you find to have been made-In 


c - • • i f, «n,;nry on which a c ommission Is due, you must first 

de j,« ci fi-oin the total amount of the shipments In each 


on he ;;ory tne eight percent trade discount plus any sale s 
re Uwi;» "hlch w ere .ma de In that category during the ner l od 
'*• and_mult 4 ply the resulting net amounts by the 
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appl*.•&»/!* comm! slon rate.? of cither seven perce nt or 
throo h,.d a hal f percent to determine the comm issions due. 

Anally, on any amount which you find to be due 
to r] ill.I 'ff, you should also allow Interest from the due 
date. ■Jhleh was about June l, 197?, to the present date. 

In 01 > :r Viordn, slightly less than two years. 

I said In error that the due date was about 
June .1 , 1 72 . That would be oi.ly for the shipments made 
durl 4. The shipments made during June would have a 

due data for the commissions In the early part of July, 
the .Mi: t of July or shortly thereafter. Shipments made 
dur’ .ily would have a commission due date of the 1st 
of ■ w J i. or shortly thereafter. 

The rate of Interest which you should use in 
eo;n.i,i 1;.,: the Interest due for that period of somewhat 
lo.:.; ii.Mi two years should be the rote which you find 
n,1 ‘ T *!' 1 1 ua.-.onably have beer: earned on safe investments 
dut'i.- uiat period, for example, either six percent or 
■ •’ '• nut would surely be within the reasonable rcTnge. 

In deciding the fact Issues, you are called 
upon in determine the credibility of the witnesses, some 
01' whnt.. were contradicted by other witnesses, or perhaps 
U!,: documentary exhibits, and In some Instances, 

'*•'* '' contrac* * cted themselves. In determining 
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th“ c.i j (J!bility of each witness - , you should consider his 
demeanor before you, that is, how he behaved and conducted 
hiiiifcelf ji» the stand, how he impressed you, whether he 
wa r - i i'.'ii.u and forthright, or evasive, his personal stake 
or irtorett in the case, that is, his motive to falsify, 
and whether he was in a position to have personal knowledge 
of the matters that were the subject of his testimony or 
her testimony, as the case may be. 

In short, in determining whether a witness' testi' 
mony i.j oredlble or believable, what you do, to use a 
colloquial expression, is to 3lre him up or sire her up 
to .1 • ter.e whether he or she seems to be a reliable or 
tru'vworthy witness. If you find that any witness 
will full:/ testified falsely as to any material fact, you ; • 
may H.<.v ;ard the testimony of that witness in total, or 
y°” V accept that part which commends itself to your 
bel'••'i' «>,■ which you find in consistent with other evidence 
in ihe oare, 

9 

You should not be concerned, and T am sure‘you 
vim,,,.-'! i , with who the parties are, with the fact 
u.nl i is a small company and that Dana Hall is a large 

arid iidti been a successful company. • . 

••'.ympathy or prejudice should not enter at all 
i..u jki.v u‘liberations. Your oath is to render justice 
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fairi/ ana Impartially without fear or ic\ >r arui to decide 
the fact Issues solely on the evidence In the case. 

Sacn .juror Is entitled to his or her opinion but you are 
requt.ou to exchange views with your fellow jurors. 

That In the very purpose of your jury deliberation. You 
snou.ui d 1; cue.' the evidence w’th each other, your rccollec- 
tlo; ..f the evidence, and your viewpoints about the fact 
Issues. You should keep an open mind until the deliberation 
Is coi. !] uded. You should accept the Ideas of others In 
a se..je of open-mlridedne3a and willingness to change your 
orW.uol position If you are convinced that the opposite 
1 really one which satisfies your own judgment and 
cor ! deuce. In other words, you are not required to give 
up joint, of view that you conscientiously believe In 
simp, / because you are outnumbered. The purpose of your t 
del lhern t. Ion Is to reach a single verdict for the entire 
jur.' 1. that can be done. Any jury verdict must be 
unu. !:r,Gu ’| that Is, all of the Jurors must be able to 
accept ! t as his or her own. 

for. Helna, who' 1c the first juror chosen, will 
ho i ho foreman of the jury unless you decide that you want 

to select someone else. .... 

.W‘. 

Tf you have forgotten what the testimony was 
on a particular point and want to hear any of the testimony 
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over again, Mr. Helna can send out a note through the 
U. S. mrnhal who will be at the door to me, and we will V 
have the court reporter read back the applicable part of 
the i r:.u Imony. If you have any questions concerning the 
charge, or want anything clarified, Mr. Helna can also 
se vj - a a note to me and I will be glad to either repeat 
or if. clarify any part of the charge that you don't recall 
or understand. 

I will see counsel at the side bar. 

( ft t the side bar.) 

THE COURT: Do you have any exceptions or 
sugg. .iolnns with respect to the charge? 

MR. 3 TRASCBERG: In the pretrial order, 
ref-7i.--ii.ee was made that there was due to the plaintiff —' 

THE COURT: All right. That should be added 
to *i n : id,387. r 11 right. That Is -f.528. 

MR. TEGSLER: 7 uur Honor stated and It. was 
r.oi al .puted that there were no commissions payable on 
n»*«:•'i\i Looked after April 30 , 1972 , but I would appreciate 
1 '• »"'“r Honor would deem It proper to refer to the jury 

li.u I..sue as to when the contract was terminated, whether 

* • A. 

It v.a.i terminated sometime earlier In April In view of the . 
evidence Introduced of sales made by the plaintiff's Indi- ' 
vlJu.-ij!' at hi shipments made in May to support the defendant's 
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contention that the contract waa terminated much earlier. 

THE COURT: All right. 

MR. STRASSBERG: I don't think that is -- 

THE COURT: Well, I can leave that. I will 
just 'Imply say that the defendant contends that the con¬ 
tra.: war; actually terminated before the end of April. 

MR. STRAPS BERG : Your Honor also made a reference 
to a tn.nMn.ous verdict. Isn't It a five-sixths verdict? 

THE COURT: If you stipulate five-sixths, 
that all right. Is that agreeable to both of you? 

I*R. TEoSLER: No* It is not. 

THE COURT: All rigfct. 

MR. STRAS.'iBERG: I will take exception to that 
sim,,i/ recause I believe that it is a matter of law only * ' 
fiv-- sixths is required. 

THE COURT: Not unless counsel stipulate. 

MR. STHASSBERO: All right. 

(In open court) .it 

‘.t* 

». •* 

THE COUHT: I want to supplement my charge In 

" ***"' '• unlbRr om. It was stipulated by counsel 

p. ..trial order that an additional amount of $528 
in owe., by defendant to plaintiff as a credit on the sample 
a.'o.uu.i . that when I told you you must return a verdict 
i t.m favor of the plaintiff against the defendant. 
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T am 30' tiff, to ask you to forget-that amount and substitute 
the lota1 of $8,387 plus $528, which Is $8,915, which Is 
tne «:mount which defendant ha3 conceded that It owes to 
the pla r i.tlff, and which, of course, must be Increased by 
Interest at the rate you find reasonable for the period 
of aj 1 xc>.Jmately 1 st of June to date, a little less than 
two . 

Cf coux*ce, that will be supplemented further 
by a. . & 1. ount which yoii find the plaintiff Is entitled to 
for cadi r.Jonal commissions payable on shipments made 
durli'.;r tne period from Kay 25th to the end of July, 1972 , 
on oi er* booked by M.J.B. before the end of April. The 

N M 

rea. [ ?mphaal 7 e by K.J.B. Is that the defendant con¬ 
tent.. tha». the contractual relationship between M.J.B. and 
J>hhi ' .ii actually ended somewhat before the end of April 
wh 1 .. s r. hat7 becan.e an Individual employee of the defendant 
Da.,:* i . 11 at 113 hew York showroom at 14 C 0 Broadway, and 
the d .* Cor.ua nt contends that any orders written by Mr. 

»"rJi. t » the last two weeks In ''prll should have been 
Kat7 personally and not to M.J.B., and that 
ii'i . , In fact, pa<d such commlssions. 

Y>u will have to decide whether the evidence 
custa 1 ... that contention, fn other words, you will have 
• • .I’.'.’ur ..nether for the last two weeks of /‘•prll the 
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r,,i wr 1 tteri wore written for the account of M.j.b. or 
».-• account of Katr personally, that Is, whether the 

* . jl 

should have been credited to Kat7 personally 
’ dur'n;j that two-week period at the end of 

That concludes the charge, and It brings us 
o joint where we can excuse our alternate Juror, 

i > i in. 

T am sure you are just os happy not to have 
jJ’fonal burden of participating In the deliberations, 
t.v -late your sitting with us and giving us your 

• o.. through the trial. You understand that you 

• 5-. > ery useful function in case any of the other 

A \ 

became ill or had to be excused for any other 

'* hr5d to fni out th ^ jury. Thank you very much, 

I > '! . 

(Two U. ij. Marshals were duly sworn) 

Jury retJ red to deliberate at 10:20 A.M.) • .* 
THE COURT: I want to thank counsel for a very 
i <ta ti on on both sides. 

MR. STRAS.'IBSRO: Thank you, your Honor. Thank 
r Uo manner in which you conducted the proceedings. 
(Recess) 

(505 P*M. - jury present) 
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THE CLERK: Members of the jury, please answer 
present as your name Is called. 

(Jurors' names are colled and each answers 

preir t, 1 . . ) 

THE CLERK: Mr. Foreman, has the jury agreed 
upo;: n • erdict? 

THE FOREMAN: Yes, we have. 

THE CLERK: How do you find? 

THE COURT: Hand It to him. He probably wants 
to loou at It to refresh hls recollection. 


THE FOREMAN: V/e find the plaintiff I3 awarded ; 
by : 1 • • ourt £8,915 less £ 1,000 to Mr. Kat7, totaling 

Additional commissions, £15,817.21 fora total"' 
of i'tl. 2 1 . Commissions prorated at six percent 

irit ; per year sM.ce 6/1/72. 

THE COURT: Your commission figure Includes 


the . 1 / percent.? 


THE FOREMAN: Ho, it does not. 


THE COURT: It Is to be supplemented by adding 
si; p-.M'Ctn.l interest s J nce June 1 , 1972 ? 

THE FOREMAN: Yes, your Hunor. 

THE CLERK: Members of the Jury, please listen 
> •• y.'a. i* vox'jict as It now stands recorded: you say you 
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f'nd lor the plaintiff In the total of >£23,732.21 plus 
intern at and 30 say you all. 

THE COURT: I want to thank each and every one 
of /on. /ou have had an unusually tough case. You had 
to do much more than the jury customarily has to do In 
tl:a l you nnd to take some raw data and do a lot of account¬ 
ing work In order to come up with a figure, and I am 
sure you worked very hard and conscientiously. 

I thank you very much for the time. It Is quite 
an imposition that the state makes upon you to ask you 
to op your regular activities and come Into court, 

but 1’ It weren't for people like you to do these things 
our yutei, of justice couldn't work. One of these days 
you m:i/ oe a plaintiff or defendant In a case and some 
other ; 11! *en will be giving up his time In your behalf, and 
I •■n'si’U you very, very much for your time and attention. 

You 1 iv* '\3used. 


(Jury excused) 

THE COURT: Anything further? •* 

STRASSBERO: Nothing, your Honor, except 
I'd sgnir. like to thank your Honor for the manner in which 

this trln] has been conducted ,• 

* • 

iR. TESSLER: At thl3 time, your Honor, on behalf 


of (.he 


defendant I would ask the Court to enter Judgment 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POl ET > ‘JARP NFV TOR* N.Y. CO 7-4SS0 


o 











1 


mb-1 r 



24 ? 


583 

for tin: defendant notwithstanding the* verdict on the 
grounds that the credible evidence presented to the Jury 
doe^ not support a verdict in favor of the plaintiff 
abov? mo sum of ?8,915- 

THE COURT: Your motion is denied. 

MR. TESSLErh Your Honor, at this time the 
defendant asks that the verdict of the jury be set aside, 
chat « r.aw trial be granted, for all the reasons set 
forth 1 :. the Federal rules. 

THE COURT:’ Denied. 

KR. TESSLKR: Thank you, your Honor. 

THE COURT: Thank you, gentlemen. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


M J B SALES ALSCC tATi’S 


Plaintiff 


-apainst- 
UA.JA HALL (if* CALIFORNIA, INC. 

Defendant 





12 Civil 2<3S'0 (V/CC) 


The above entitled action havinc cone on regularly for trial before 
the Honorable William C. Com er, United States District Judge, and a jury, 
on April 22,23,21, and 2f', 1971:, and the jury ’wvin ( j returned a verdict in 
favor of the plaintiff, it is, 

CRDERnD, ADJTJIKJED and D3CRNHD: That the plaintiff M J 3 SaLFS 
jAf-SOClATES have judgment against defendant DANA UALL 0? CALIFORNIA, INC., 

jin the amount of $23,732.21., together with interest at the rate of 6£ 
from June 1, 1972. 


Dated: New York, N.Y. 

May 3, 1971: 
































